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INTRODUCTION

Our monitors have monitored court hearings and conducted interviews over a one-year period in

areas across Kosovo. Over this time, serious shortcomings – both procedural and ethical – have

been noted.
Kosovo's government institutions have allocated the judiciary 1% of the republic's total budget. In

light of this, it seems absurd to consider the rule of law an institutional priority or to consider the

judiciary to be of equal power to other branches, such as the Assembly and the government,

whilst the budget remains so small. Instead, it shows how little genuine support there is for

reforming the judiciary during this stage of Kosovo's independence.
Judicial reform has been challenged by the vetting process for judges and prosecutors. The

number of judges and prosecutors has decreased, while the number of cases in court has

increased. Judicial proceedings have been excessively prolonged, consequently violating the

European Convention on Human Rights. Human rights standards, as well as Kosovo's

constitutional principles, are also being violated when translation has not been provided for

parties as required.
The schedule of hearings for the majority of Kosovo's courts is not publically announced.

Consequently, parties interested in a specific court hearing must simply wait around.
Court hearings begin after significant delays, which have frequently been caused by judges and

prosecutors themselves.
The imposition of punishment remains extremely low. There have been signs of courts simply

handing down the minimum punishments required by law.
Judges and prosecutors have continued a long-standing practice of ignoring rules and

regulations. In general, they fail to comply with the requirements to wear robes and avoid

electronic communications during court proceedings.
In addition to judges and prosecutors' activities, there have been evident shortcomings relating to

the performance by independent members of the judicial system, such as lawyers. Particularly, a

number have been witnessed taking part in irresponsible behaviour, and failing to carry out their

ex officio functions with appropriate deference to conscience and professionalism.
The most serious challenges for Kosovo's judiciary remain the hearing of civil cases; witness

protection, and the handling of testimonies during hearings; and courts' communication with

parties concerning censuses.
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I.  METHODOLOGY

The Balkan Investigative Reporting Network (BIRN) began monitoring three sectors of Kosovo's

public services – judicial, education and health – in March 2008.
Initially, the judicial monitoring project was conducted in seven of Kosovo's municipalities,

covering four district courts and six municipal courts. However, having gathered hard-hitting

results in the first year of monitoring, and realising the contribution the monitoring could make to

Kosovo's judicial system, the project was extended to the other municipalities in its second year.

Currently, there are 18 regular courts in 13 of the municipalities being monitored: district courts in

Prishtina, Peja, Prizren, Gjilan and Mitrovica ; municipal courts in Prishtina, Peja, Prizren, Gjilan,

Ferizaj, Gjakova, Deçan, Vushtrri, Podujeva, Lipjan, Klina and Istog, as well as the commercial

court in Prishtina.
BIRN's court monitoring report is drafted based on a continuous monitoring of these 18 courts,

drawing on quantitative measures based on questionnaires filled out by monitors and their direct

observation of court hearings. Whilst 513 questionnaires were completed for the previous year's

monitoring (March 2008 – March 2009), this year (June 2009 – March 2010) more than 1,248

were collected. These questionnaires contain questions related to the proper conduct of judicial

proceedings, on which BIRN gave recommendations in last year's report.
Due to discrepancies noted during last year's monitoring, some additional questions were added

to this year's questionnaires, such as assessing the reasons for the delayed start of trials, the use

of mobile telephones during trials, and the respect of uniform regulations.
In addition, qualitative data has been collected. Concrete examples are provided for each section

of the report, with most included in footnotes for the sake of clarity and flow. The identity of parties

involved in these cases, including the panel, prosecutor, and lawyers, has not been disclosed, but

only the relevant case number, judge's name and the date of the trial.
During the reporting period, besides direct follow-up of court hearings, BIRN's monitors have

conducted periodical interviews with presidents of courts, judges, chief prosecutors and

prosecutors, lawyers and other parties to proceedings, as well as with officials from the relevant

judicial institutions, such as representatives of the Kosovo Judicial Council (KJC), the Ministry of

Justice, the Kosovo Police, the Legislative and Judicial Committee of the Kosovo Assembly, the

Kosovo Chamber of Advocates etc.

District courts in Prishitna, Peja, Gjilan and Mitrovica, and municipal courts in Prishtina, Peja, Gjilan, Ferizaj,
Skënderaj and Vushtrri.

Due to the political situation in Mitrovica, and the location of the municipality's courts in the northern quarter, the
BIRN monitoring team was only able to attend two court hearings in Mitrovica District Court. Statistics from these two
court hearings are not included in the quantitative data, as its data are inconsistent with the other 1,248 questionnaires
completed in the other courts.

1
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In addition, BIRN produced and broadcast 25 TV reports on positive and negative developments

and occurrences over the monitoring year. In some cases, these stories had an immediate

impact, with the relevant institutions taking concrete steps towards overcoming the situation .

Unlike last year's stories, which tackled only corruption cases, this year BIRN prepared more

reports covering working conditions for judges and prosecutors.
Two roundtables were organised as part of this monitoring, on May 10 and May 18, 2010 at Hotel

Victory in Prishtina. These were attended by managers of judicial institutions and other

stakeholders, who contributed to this report through their comments.

During the monitoring period, BIRN prepared 25 video reports broadcast as part of the weekly Life in Kosovo TV
show. Three of these were the weekly 'top stories' (showing positive aspects of Kosovo's judiciary). In addition, three
debates on judicial matters were broadcast over the year. The list of reports broadcast can be found in the Publication of
monitored cases section of this report.
To know more about impacts of broadcast reports see a part of this report under ”Impacts of broadcast reports”
On May 18, 2010, BIRN organised two roundtables to gather comments from judges and other officials while drafting

this report. The first roundtable was attended by the following presidents of the municipal courts: Besa Krajku from
Prizren; Rafet Haxhaj from Klina; Nebih Reçica from Lipjan; Rifat Abdullahu from Ferizaj; Xhelal Radoniqi from
Peja. The following individuals from district courts attended the first roundtables: Salih Mekaj and Elmaze Syka from
Peja. The other participants for the first roundtable included judges Xhemil Elshani from Prizren Municipal Court;
Afërdita Mulhaxha and Hidajete Veseli from Peja Municipal Court. The second roundtable was attended by: Haki
Demolli, Minister of Justice; Fejzullah Hasani, President of the Supreme Court; Enver Peci, Head of Kosovo Judicial
Council; Ismet Kabashi, Chief State Prosecutor from the KJC; Bahri Hyseni, Chairperson of Legislation and Judicial
Committee within the Kosovo Assembly; Sami Kurteshi, Ombudsperson; Enver Nimani, a lawyer from Peja; Aishe
Berisha and Vahid Limani from the Kosovo Judicial Council; Valdete Daka from the Supreme Court; and Gresa Sefaj
from the European Commission.
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The term 'hearing' in this report refers to main trials, hearings held on confirmation of indictment, and pre-trial
hearings.

According to the Secretariat of Kosovo Judicial Council's (SKJC's) 2009 Annual Report on regular courts, 20 new
cases per month are allocated to each Supreme Court judge, 25 new cases per month are allocated to each district court
judge, 24 new cases per month are allocated to each commercial court judge, and 302 new cases per month are
allocated to each municipal court judge.

With the exception of plea bargaining cases, in which the trial starts and concludes within a day, as well as some other
less serious cases.

Trial case C.nr.626/06 (confirmation of ownership), held on 10 June, 2009, started before the Law on Contested
Procedure had entered into force. Trial P.nr.48/06 in Gjilan District Court started more than a year ago and has not
finished yet.Anumber of other cases in Ferizaj Municipal Court, which started some time ago, have not concluded for
various reasons: P.nr.86/04; P.nr.497/05; C.nr.521/03; C.nr.1840/04.

Hearing number C.nr.625/03 (unlawful appropriation of property), held on September 28, 2009, was the 21st hearing
in a long case, with a further hearing scheduled at the end.

Trial P.nr.547/08, scheduled to be held on May 13, 2009 in Prishtina District Court, was postponed for 45 days due to
the failure to appoint and coordinate a defence counsel. Trial P.nr.132/08, to be held in Gjilan District Court, was
postponed several times due to the absence of an indispensible forensic expert (at hearings scheduled for February 5,
March 16,April 16, and May 28, 2009).As a result, more than a year passed before the trial could conclude.

Trial P.nr.162/08 recently restarted in Prishtina District Court after a 7 month break. Trial P.nr. 173/08 recently
restarted in Gjilan District Court after a break of more than 3 months since the previous hearing.
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II.  FINDINGS FROM THE MONITORING

1. Over-prolonged cases

Procedural and ethical violations, as well as other shortcomings and discrepancies, were

observed during court hearings. In this section, some of the most serious violations and

discrepancies will be described and analysed.

Article 6 of the Convention for the Protection of Human Right and Fundamental Freedoms states

that “…everyone is entitled to a fair and public hearing within a reasonable time by an

independent and impartial tribunal established by law”.
However, in Kosovo, because of judges failing to properly manage their time, as well as their huge

caseload, have resulted in cases being prolonged for years after the first hearing takes place.

Both in civil and criminal cases, trials continue to be held for a long period of time, sometimes

due to the complexity of the case, but also due to the postponement of hearings due to the

absence of necessary parties. Postponing criminal cases most significantly affects the accused,

as their detention on remand is extended in almost all cases.
Another reason for over-prolonged trials is the adjournment of court hearings by up to three

months. Article 345, paragraph 3 of the Criminal Procedure Code of Kosovo (CPCK) stipulates

that, if there is a failure to hold a scheduled hearing within three months, judicial proceedings

should recommence, which is of course both time-consuming and doubles the costs incurred.

Conclusion: Prolonging trials over years represents a violation of human rights, the country's

constitution and procedural laws. If courts were more efficient, judges and prosecutors better

coordinated schedules, hearings were held in every court in afternoons and consistently every day,

there would have been a considerable reduction in the number of trials lasting over a year,

regardless of the fact that Kosovo has a limited number of judges and prosecutors.
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According to the SKJC, 326,391 new cases were received in 2008, while 407,527 new cases were received in 2009.
82,560 new cases were received in the first quarter of 2010. See the following video report from BIRN's Life in Kosovo
TV show: http://www.jetanekosove.com/advCms/#id=1274,11541017

When deciding the type and severity of punishment for the accused in criminal case P.nr.31/10, held in Prizren
District Court, a judgment was made on March 31, 2010 that the fact that this was the defendant's first criminal offence
should be considered a mitigating circumstance. However, this person was actually a repeat offender, having been
convicted of several criminal offences previously. According to Article 70 of the CPCK, this is an aggravating
circumstance. More information can be found about this in the following BIRN video report from Life in Kosovo:
http://www.jetanekosove.com/advCms/#id=1274,11541017

For more details on the types of punishments imposed, see the following BIRN video report from Life in Kosovo:
http://jetanekosove.com/advCms/#id-1274,10273635.

Comment from BIRN's roundtable held on May 18, 2010.
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2. Types of punishments imposed

Based on the number of cases sent to court, criminal activity is increasing in Kosovo; however, in

spite of the increasing number of criminal offenders brought before judges, lenient punishments

are handed down as far as possible. This leads to the conclusion that Kosovo's judges hesitate to

enforce the law to its full extent – in a balanced fashion – and do not make use of the wide range of

punitive measures laid out in the law. It seems as though the judiciary operates more like a mercy

mission for accused parties rather than an authority serving justice.

Article 34 of the Criminal Code of Kosovo (CCK), among others, stipulates that the purpose of

judicial punishment is to prevent the perpetrator from committing criminal offences in the future,

to rehabilitate the perpetrator, and to deter others from committing criminal offences, thus

reducing levels of crime and protecting individual and social values.

According to BIRN's monitoring, the punishments imposed are so lenient as to make one believe

that the purpose of judicial punishment is not to prevent criminal offences in the future and to

influence others, but to pardon crime and criminals as far as possible. The most lenient

punishments are usually imposed by municipal courts. Although more severe punishments are

usually imposed by district courts, we have noticed cases where facts that should have been

considered aggravating circumstances have been considered as mitigating circumstances when

deciding the type and severity of punishment.

The majority of cases going through courts are at municipal level. Many municipal court judges

are lenient when imposing punishments, because they hand down more suspended sentences,

fewer fines, and hardly ever imprisonment.

This significant issue has nothing to do with judges' workload, low salaries or working conditions.

It is therefore inexplicable why Kosovo's judicial system renders so many decisions favouring the

accused, and could lead to the belief that perpetrators enjoy more privileges than their victims.
This criticism is unacceptable to many court representatives. Valdete Daka from the Supreme

Court said that if lenient punishments are imposed, then Kosovo's prisons would not be full.

13
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Nevertheless, to illustrate the point, BIRN conducted a survey in a municipal court with a huge

backlog. Out of 127 convictions rendered by Klina Municipal Court in 2009, no imprisonment

was imposed. Although municipal courts adjudicate on criminal offences punishable by fines or

imprisonment of up to 5 years, pursuant to Article 21 of the CCK, suspended sentences are the

most frequent punishment imposed. For example, out of 730 convictions rendered by Peja

Municipal Court in 2009, no less than 89% were suspended sentences, with only 2% of convicted

criminals sent to prison.

Also, in Prizren Municipal Court, out of 741 convictions rendered in 2009, 60% were suspended

sentences, with 7% resulting in imprisonment.
Suspended sentences are expected to be imposed in cases when it is believed that the purpose of

punishment can be achieved through alternative punishment. However, Kosovo's courts impose

suspended sentences even in cases relating to recidivists (those guilty of repeated offences). In

monitored municipal courts, perpetrators guilty of theft under Article 252 of CCK (forest theft and

electricity theft) have typically been repeat offenders and yet been given suspended sentences.

This poses a serious problem, as electricity theft constitutes a major problem for Kosovo's

economic development.
Following the imposition of a suspended sentence, there is no follow-up, and revocations are

incredibly rare, and are only granted under exceptional circumstances. These findings were

verified during a roundtable with Rifat Abdullahu, president of the Ferizaj Municipal Court.

17
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SeeAnnex 2.
Comment from BIRN's roundtable held on May 18, 2010.
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A better punitive equilibrium has been exhibited by Deçan Municipal Court (45% by fine, 35%

suspended sentences and 20% by imprisonment) and Vushtrri Municipal Court (44% suspended

sentences, 31% by fine, 20% by imprisonment and 5% other). Istog Municipal Court leads in

imposing fines, with 93% of convicts punished in this way.

Articles 90-93 of the CPCK provide for the possibility of audiovisual recording of court hearings

relating to criminal cases. Such recordings can save time and allow accurate storing of

proceedings. Audiovisual recording was first implemented in 2006, and equipment has been

installed in all district courts and some municipal courts. However, this equipment is not being

used in many courts. Notably, out of 1,248 monitored court hearings, only 2.3% of them were

recorded, which shows little progress from previous years, as in both 2008 and 2009, 98% of

court hearings were left unrecorded, against recommendations.

Conclusion: The courts must establish policies on the imposition of punishment, and repeat

offenders (recidivists) should be handed down more severe punishment, in compliance with legal

provisions to help avoid continued criminality. Failure to impose punishments proportional to the

risk and damage caused, especially by electricity and timber thieves, has directly influenced in

damage to Kosovo's economy, as well as establishing a legal environment perceived as lacking law

enforcement. If courts are characterised by lenient punishment and the serving of mercy, rather

than justice, Kosovo's citizens have a right to suspect that perpetrators are "buying” a lenient

punishment imposed by Kosovo courts.

3. Failure to use electronic recording equipment in court
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This year's 2.3% of hearings using audiovisual recording equipment was only achieved due to

Prizren District Court's use (although written minutes are also produced). None Kosovo's other

courts used recording equipment. We have been given no reasons for such failure to use

equipment, even though it is functional. In view of this, it may be assumed that Kosovo's judicial

officials prefer not to keep records of their work. This tendency not to leave evidence of

discrepancies during court hearings has also been noticed in written minutes, as they often

include claims that procedures and rules have been followed, even in cases when this did not

actually occur. This claim is further elaborated below.
Another investment in Kosovo's judicial system is the Case Management and Information System

(CMIS) project, which is funded by the European Agency for Reconstruction, with a cost of 3

million to date. This project, which commenced in 2001, is a computer-based system to

maintain a standardised database of judicial processes, recording from registration to archiving

closed cases. During the developmental stages of CMIS, courts have been supplied with

computers, provided end-user training, and cases have been entered into the program. However,

it is not yet being used, with the exception of municipal courts in Ferizaj, Gjilan and Prizren, and

Gjilan district court, where it is functional but not fully operational. In these latter cases, the

reasons for the lack of full functionality are purely technical – problems related to software, which

seems not to be very advanced. In addition, the courts in which CMIS is functional must maintain

their data in registry books (by hand), which is doubly time-consuming. On the other hand,

registrars at the courts that are not using CMIS, the reasons cited relate to insufficient end-user

training. The KJC's explanation for courts' failure to use CMIS relates to the advancing age of

employees and the limits of the vetting process. Nevertheless, during a roundtable organised by

BIRN, neither the donor nor Assembly representatives were convinced that these were legitimate

reasons not to use CMIS. Gresa Sefaj from the European Commission stated that the Commission

had written to the KJC about the lack of use of CMIS, but had received no reply. Bahri Hyseni, the

Chairperson of the Legislative and Judicial Committee within the Kosovo Assembly, who has

been a KJC Board member for some time, said he believed the problem rests on the fact that the

tender to supply courts with computers failed three times, due to a deficit in the KJC's authority.

While Valdete Daka from the Supreme Court also rejected the claim that age was the reason for

non-use of CMIS in day-to-day operations, Sami Kurteshi from the Ombudsperson institution

said that the average age of employees there is the same, and it took six months to train staff in the

use of CMIS.
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In Prizren District Court, audiovisual recordings have been produced for almost all hearings held in courtrooms.
For more information, see http://www.SKGJK-ks.org/?cid=1,171
This project has not yet concluded, so its final cost is not known.
In municipal courts in Ferizaj and Prizren, the entry of cases into the system has been finalised, but the system has

been used only by registrars. In the municipal and district courts in Gjilan, besides all cases being entered, CMIS is
being used by all registrars and some judges for entering any action related to cases.

For more details on the failure to use CMIS, see the following BIRN video report from Life in Kosovo:
http://www.jetanekosove.com/advCms/#id=1274,9927937

All court staff have attended the same training, but in those courts using CMIS, registrars and legal advisers have no
difficulties doing so.
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Comments from BIRN's roundtable held on May 18, 2010.
With the exception of closed hearings (e.g. cases involving juveniles, domestic violence etc.)
Article 31, paragraph 3 of Kosovo's constitution reads “Trials shall be open to the public except in limited circumstances in which the court

determines that in the interest of justice the public or the media should be excluded because their presence would endanger public order, national
security, the interests of minors or the privacy of parties in the process in accordance with law”. This is also confirmed by the principle
of publicity stipulated underArticle 328 of CPCK andArticle 444.1 of the LCPrelating to holding trials behind closed doors.
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Whatever the case, the head of the KJC, Enver Peci, has clearly emphasised that he believes one of

the key advantages they expect the system to offer is the avoidance of lenient sentences for

recidivists, as all individuals' previous cases would be entered into the system, thus putting

courts on alert for repeat offenders.

The principle of public access to trials is a right guaranteed by Kosovo's constitution, the CPCK

and the Law on Contested Procedure (LCP). One rudimentary measure of the extent to which this

Conclusion: If audiovisual recording equipment were used, the integration of data and veracity of

minutes would be increased, while computerisation in courts and prosecution offices would

enable communication between all judicial offices. The KJC, as the institution responsible for the

implementation of the CMIC program, should have ensured that the software functions properly,

along with electronic networking of courts and prosecution offices. It is unacceptable that, even

after nine years, the KJC was not able to properly manage the project and make it functional. This

indicates how difficult judicial reform is, and how resistant the legal system is to change, even

though these specific reforms would be of great benefit for case management. There are grounds

for doubt that data is not being entered because it is convenient for those managing Kosovo's

courts to do so, in order to disguise and hide negligence, malpractice and discrepancies by

officials. Regardless, it remains the KJC's responsibility to ensure compliance with

computerisation of data. Along with the failure to implement other measures to boost transparency

- such as the posting of trials on official notice boards - there is clearly some level of resistance, as

the problems would have been resolved by now if the will existed.

4. Failure to post trial schedules on notice boards
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principle is applicable in Kosovo's judicial system is to ascertain how Kosovo's citizens can find

information on the times of hearings that do not strictly exclude public attendance.
Schedules should be published on the notice boards at the entrance of courts. In municipalities

complying with this rule, such postings provide case numbers, the nature of the trial and the name

of the presiding judge alongside the date and time of future hearings.

The chart clearly indicates that in the majority of cases (62.3%), the courts fail to provide legally

required public information on judicial processes, by not complying with even the basic

obligation of posting schedules on their notice boards. Failure to announce court hearings can

also cause uncertainty and confusion among parties appearing in court, as they often have to visit

various different offices, hoping to find out the time when their hearing is to be held. In short, the

failure to issue basic information can be a potential cause of drama in Kosovo's courts.
In addition, the presence of interested citizens in court halls for long durations can result in

overcrowding and the obstruction of staff, who are frequently interrupted in the performance of

their duties by citizens requesting information.



The only court hearings posted on notice boards in Prishtina (1.9%) indicated in the chart are those from
Prishtina Commercial Court.

Including Prishtina, Podujeva, Lipjan, Fushe Kosova, Obiliq, Ferizaj, Shtime, Kaçaniku, Shterpc, Hani i Elezit,
Graçanica and Gllogoc/Drenas.

2009 report from the District Court in Prishtina on the number of cases adjudicated by each judge.
See the weekly top story from BIRN's Life in Kosovo TV show broadcast on August 20, 2009:

http://www.jetanekosove.com/advCms/#id=1277,6414669
2009 SKJC Annual Report on regular courts, page 32, excluding the 'other/different cases' column.
BIRN's meeting with the presiding judge at Prishtina Municipal Court in August 2009
No trial was announced at Vushtrri Municipal Court until February 2009. Since that time, there have been

occasional postings of trial schedules on the notice board.
Following the introduction of the 'model court system' judicial reform initiative in September 2009, Ferizaj

Municipal Court has announced almost all of its trials.
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Out of the 18 courts monitored, six have been identified as completely opaque, as none of the

monitored hearings in the district and municipal courts in Prishtina, Gjakova, Podujeva, Klina and

Istog/Burim were posted on notice boards. This is especially concerning in the case of Prishtina

District Court, as it covers around one million of Kosovo's citizens. An additional inefficiency

should be noted – the larger the number of citizens covered by a court, the more time officials

must spend dealing with citizens' enquiries about the scheduling of hearings.
Despite the fact that Prishtina District Court should be an example of good standards because it

should be attractive to the most talented managers and judicial staff, out of the 6,193 cases '

adjudicated in 2009, none of the hearings were posted on the official notice board. The BIRN

monitors covering this court discovered that the daily schedule of trials can actually be found in

the drawers of the court's security staff at the entrance! This schedule is prepared only for the court

staff, despite the fact that it should be publicly available.
Not just lacking trial schedules, the notice board in Prishtina District Court is completely empty,

even though there are a number of other notices which should be posted as well. A good example

of well-maintained notice boards is Gjilan Municipal Court, where even the judges' annual leave

schedules are posted, so that citizens are aware of when they will be able to contact judges.
On the other hand, out of the 10,331 cases adjudicated by Prishtina Municipal Court in 2009,

none were posted on the notice board. According to the president of the court, the reason for this is

that the board is too small to post all trials held there. However, other courts, such as that in

Prizren, which also has many trials and cases, has solved this “problem” by publishing daily or

weekly schedules. In Prizren, one member of staff is tasked with writing the day's schedule each

morning after wiping off the previous day's. With the same sized board as that in Prishtina

Municipal Court, Prizren managed to announce 83% of monitored hearings.
The other courts, where over 60% of hearings were not announced on the board without

reasonable grounds are the district and municipal courts in Peja, Vushtrri, Lipjan and Deçan.
In Prizren, Gjilan and Ferizaj, courts announced over 60% of monitored hearings, making them

relatively good examples of transparency and performance, which should be extended into other

municipalities.
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Trials scheduled by judges of the EULEX Mission are announced on the mission's official website

at the beginning of each week, and includes all trials expected to be held in all courts in Kosovo

during that week. However, considering that few people in Kosovo have access to the internet, the

failure to post court EULEX hearing schedules on official court notice boards can be considered a

lack of full transparency. In addition, it is unhelpful for the EU mission to use different standards to

the local judges. EULEX should use the same system for announcing trials as Kosovo's own

judiciary, as it would be absurd for a citizen of Kosovo to have to become used to different

announcement systems for EULEX and local courts.
Although EULEX's role is to monitor and advise on improving courts' performance, EULEX has

shown no interest to improve the level of transparency in local courts. Practices such as holding

trials in judges' offices rather than courtrooms and resistance to using the CMIS have not changed

since EULEX's deployment.

The chart below clearly shows that the principle of public accessibility has been violated in 70%

of trials monitored in all courts where court hearings are held in judges' offices.

Conclusion: Announcing court hearings on public notice boards is not costly, and resolves many

avoidable problems for courts and citizens. The key people responsible for enforcing the principle

of public accessibility are court presidents, and where monitoring has uncovered compliance with

the principle, it has been the court president in particular who has put things in order. Thus, to

ensure the full application of the principle, all court presidents must enhance the level of order and

discipline in court halls, and make sure that schedules are published for all citizens, so that they

can be informed of the time and place of trials to be held.

5. Trials held in judges' offices
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Trials have been held in courtrooms mostly in the district courts, and with regards to the cities, the

largest proportions of courtroom-based trials were recorded in Gjilan and Ferizaj, where over 60%

of monitored hearings were held there, whereas in other cities the percentage of monitored

hearings held in courtrooms was below 40%.
Holding trials in judges' offices prohibits public access and creates disruption for the trial, in part

due to obstruction by the third parties who enter the judges' offices for other reasons. Judges'

offices have an area of around 3x4m , so in cases when more than ten people are required to

attend, the attendance of interested members of the public is impossible, and those present often

must stand throughout proceedings. The justification from judges for holding hearings in offices

is that there are not sufficient courtrooms, but throughout the monitoring, BIRN found that

courtrooms had been available in all cases. This raises doubts as to why 70% of Kosovo's judges

choose, as long as they are not obliged to, to hold trials in their offices rather than in courtrooms,

and thus limiting public participation and transparency. Yet again, the lack of transparency and

creating confusion appears convenient for the majority of judges.

As well as the failure to publicly announce the time and venue of hearings, another more serious,

persisting problem is that, out of more than 1248 court hearings monitored by BIRN – both those

publicly pre-announced and those not – in more than half of cases, they do not start on time. If
delays affect hearings, then fewer cases can be heard, and this is one of the reasons why Kosovo's

Conclusion: Holding trials in courtrooms ensures at least the basic standard of accordance with the

European Convention on Human Rights and its Protocols, with respect to the issue of publicity;

enables the enforcement of the CPCK and the LCP; enhances transparency by enabling interested

citizens to follow the activities of courts, and directly witness the processing of facts and evidence,

as well as ensuring that decisions are based on the evidence established during proceedings.

2009's monitoring project reported that 73% of monitored hearings were not held in courtrooms,

and the same percentage has been repeated this year, suggesting that court presidents did not

take into account the recommendation that they should ensure that hearings are held in

courtrooms whenever possible, rather than allowing judges to decide on a venue themselves.

6. Delayed hearings

Trial P.nr.71/09, which was held in the judge's office on December 9, 2009 in Lipjan Municipal Court, was
interrupted several times by people opening the door during the trial.

In criminal cases adjudicated by a trial panel, the following individuals are required: three panel members, a
court recorder, a prosecutor, at least one accused, at least one defence counsel, at least one police officer and, in
some cases an interpreter, monitors, doctors etc.

In trial P.nr.647/09, held on August 6, 2009 in the judge's office at Prizren Municipal Court, was very full. The
presiding judge, court recorder, prosecutor, three accused people with their respective defence counsels, the
injured party and others were all present, and a number had to stand during the trial, even though the courtroom
was actually available at the time. Similarly, at trial PM.nr.76/09, held on September 22, 2009 in the judge's office,
the following were present: the juvenile defendant with his legal representative and defence counsel, the
representative from the Victim Advocacy Division and witnesses.
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courts continue to face a large backlog of pending cases. Delaying hearings also brings about a

chain of delays for other hearings, due to limited space in offices and courtrooms, and tight

schedules.
The same situation prevailed last year, although this year's results show a minor improvement,

down to 52% of hearings delayed from 59%.

The reasons for delays are similar to those identified last year: the absence or late arrival of

parties; the absence or late arrival of defence counsels; the absence or late arrival of third parties

(e.g. witnesses, experts, interpreters); police failures to bring the accused to court; delays in the

transportation of detainees from detention centres etc.
It is particularly alarming that 44% of monitored hearings were delayed because of judges and

prosecutors being late themselves. This suggests that judges and prosecutors, who are state

officials, are often more undisciplined than those who have violated the law, and respect state

institutions, such as courts, less also.
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Such delays and cancellations are relatively common, but some monitors have come across

completely unacceptable cases, such as situations in which 60 people have seated themselves in

the public stand, the accused, the defence counsel, and the police have arrived, but nobody

informs them why the hearing has not yet started. After a considerable time – trial panels and

presiding judges were witnessed to be late by up to an hour – the missing official arrived, but with

no reason or apology expressed for attendees waiting – whether that be necessary or

unnecessary.
Such a situation may lead one to believe that the panel, presiding judges and prosecutors in such

courts do not think that the parties, public or police deserve their respect. Despite the large

number of pending cases, such delays by officials show a disregard for the need to be efficient

and start hearings on time, as punctuality is clearly not a priority. Besa Krajku, President of Prizren

Municipal Court, admitted that Kosovo's courts have problems with this issue, because they do

not have officers who engage in public communication and inform citizens of such delays. She

stated that, in her court, she tried to solve this problem by assigning an administrative clerk to deal

with such communication.
For hearings held in judges' offices rather than courtrooms (which amounted to 70% of monitored

hearings), all parties and interested members of the public must wait in court halls, because there

is nowhere to sit. This is undoubtedly one of the reasons why Kosovo's courts become crowded

and chaotic, with confusing atmospheres. This happens not because of citizens' fault or because

of a cultural deficit, as it has been claimed by some people, but because of the panel and

prosecutors' failure to plan their time appropriately.
In 34% of other cases, trials have been delayed because the parties, namely the defendant and

plaintiff, have been delayed. There is nothing to elaborate about this, except that the percentage

remains smaller than the number of delays due to the absence or tardiness of state officials. One

cannot reasonably expect disciplined behaviour from the parties if those officials who are paid for

their attendance, are 'rigorously vetted', and have received a full education in this occupation,

comply less with schedules than parties.

Conclusion: Although the imposition of fines on parties to proceedings - such as the accused, the

plaintiff or defendants, defence counsels, expert witnesses - if they are late for hearings have been

foreseen, this is not the case for judges and prosecutors, because it is believed that they are

professionally prepared, so there is no reason for them to be late for trials they have scheduled

themselves.

Since we have not come across to any adequate reason from judicial officials for their late arrival at

hearings, we can only ascertain that this is happening mostly due to negligence and poor time

management. Connectedly, this is one of the obvious reasons for the large backlog of pending

cases in Kosovo. However, since there are no punishments in place for officials delaying hearings,

such activities persist.

Comments from BIRN's roundtable held on May 18, 2010.39
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7. Failure by officials to coordinate trial schedules

Failure by judges and prosecutors to coordinate trial schedules is another critical factors resulting

in the postponement and cancellation of hearings, and the increase in the number of pending

cases more generally.
The most serious problems occur because judges fail to coordinate duties among themselves

and schedule hearings at the same time with the same prosecutor. This is a problem also for

criminal judges – of whom there are usually no more than two or three – who schedule trials at the

same time with the same prosecutor, despite being aware that one or both of them will have to

cancel.
While there are 27 municipal courts in Kosovo, there are only seven municipal prosecution

offices. Therefore, it is reasonable for prosecutors to claim that they cannot physically take part in

some hearings because they cannot cover a territory of more than three municipal courts (judges

are always stationed in the same city).
A specific case of absent prosecutors causing problems was found in Prishtina's district

prosecution office, which as of February had only three prosecutors, who were required to cover

around one million residents from the Prishtina and Ferizaj regions.
BIRN's monitors also observed a number of cases in which simultaneous court hearings had been

scheduled for the same prosecutor, even though there were a sufficient number of prosecutors in

the responsible prosecution office to cover the number of cases. A typical example is Gjilan, the

district court of which has four criminal judges, covered by a district prosecution office with four

prosecutors. Monitors identified three trials that had to be postponed because prosecutors were

double-booked, even though there were enough prosecutors to cover each criminal trial.
Although a judge attending BIRN's roundtable stated that it is not a judicial responsibility to

coordinate prosecutors, the common justification heard from judges and prosecutors that these

problems are a result of the small number of prosecutors are senseless. Kosovo has 176 judges

and 91 prosecutors, a proportion not significantly different from the rest of the region.
Worse than hearings being postponed due to poor administration, a number of hearings have

gone ahead despite the absence (or partial attendance) of a prosecutor. Besides representing a

failure of good scheduling practice and time management, this constitutes a violation of the

CPCK. Article 340, paragraph 1 of the Code states that “[i]f the public prosecutor fails to appear

at the main trial scheduled upon an indictment which he or she has filed, the main trial shall be

adjourned and the presiding judge shall notify the higher public prosecutor thereof”.
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See the video report from BIRN's Life in Kosovo TV show broadcast on November 3, 2009 focusing on the
absence of prosecutors in Prishtina's district prosecution office:
http://www.jetanekosove.com/advCms/#id=1274,10101444

In Gjilan District Court, trials scheduled at the same time and with the same prosecutor include: trials
P.nr.118/09 and P.nr.132/08 on September 3, 2009; trials P.nr.133/09 and P.nr.123/05 on October 14, 2009; and
trials PM.nr.22/09 and P.nr.132/09 on November 10, 2009

Comments by Rifat Abdullahu, president of Ferizaj Municipal Court.
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According to information received from chief prosecutors from relevant prosecution offices, they

have never been notified of a prosecutor's absent from a hearing, even though BIRN's monitoring

process has identified such cases. These situations include those in which a prosecutor moves

from one trial to another without commitment or concentration, only sometimes reading the

indictment, making a closing statement or even questioning the accused. Specifically, on 13 July

2009, in Prizren Municipal Court, only one prosecutor was present in the trial scheduled for that

day, moving from one judge's office to another, even though he was not aware of all cases he was

due to represent. In the same court, on 16 September 2009, a prosecutor took part in three trials

scheduled for 11:00. All of this occurred because the other prosecutors at his prosecution office

were in other courts, which they were covering because of the extensive jurisdiction of Prizren

municipal prosecution office, which includes the municipalities of Theranda, Rahovec and

Dragash. However, it would have been possible to plan the three trials in Prizren to start at

different times, which would not have put the panel in the position of violating the CPCK. Ismet

Kabashi, the Chief State Prosecutor for Kosovo, considers that the coordination between judges

and prosecutors would have been easier if office space in court halls were allocated to those

prosecutors who do not have offices within the territory of their jurisdiction.
A few prosecutors in Kosovo are deliberately deployed in many regions, territories and

municipalities so that they would not become 'bored' with the same area. This presents an

additional opportunity for negligence and poor performance, as this system prefers not to have

the same prosecutor following a single case to its conclusion. There are frequent cases in

municipal courts in which a prosecutor appears without knowing what the case is about or having

read the indictment because the previous hearing for the case was attended by a different

prosecutor. There has been no effort to organise prosecutors so that, as appropriate, they can

follow up cases in municipal courts over longer periods of time. It would not be difficult for the

judicial system to coordinate prosecutors in a way that sees them follow cases from initial

proceedings to finalisation. However, due to the lack of proper preparation among prosecutors,

injured parties and victims have suffered from improper representation, allowing the accused

greater prospects under the law. This claim is supported by a report broadcast in the Life in

Kosovo TV show, in which a lawyer stated that the idea of defence counsel preparing for trials

should be considered a “dream”.
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Other cases of the same nature have been noticed in the Municipal Court of Peja, where on 01.10.2009, the trial
under the case number P.nr.21/09 started without the presence of the prosecutor assigned to the case, who appears
at the trial with 10 minutes delay after the hearing started. In the Municipal Court of Lipjan on January 20, 2010,
while a prosecutor assigned to a trial for case P.nr.284/09, another trial scheduled in the same court for case
P.nr.332/09 began without the prosecutor, in which the accused accepted a plea bargaining provision. The
prosecutor later arrived at the trial just to make a closing statement without having followed proceedings. Trial
P.nr.556/07 held on December 9, 2009 in Prishtina District Court started without a prosecutor, and he arrived 10
minutes later. In the same court on February 8, 2010, trial P.nr.702/08 began without a prosecutor, and he similarly
arrived after 10 minutes.

Comments from BIRN's roundtable held on May 18, 2010.
See the video report from BIRN's Life in Kosovo TV show broadcast on January 21, 2010 focusing on the

failure of prosecutors to appear at trials: http://www.jetanekosove.com/advCms/#id=1274,8911515

43

44

45



22

BALKAN INVESTIGATIVE REPORTING NETWORK

In addition to scheduling concurrent court hearings with the same prosecutor, further absurdity is

introduced by judges who themselves schedule multiple trials at the same time. This cannot even

be blamed on a lack of coordination between schedules, but is down to a lack of personal

coordination or an alarming level of confusion in individual judges.
Consequently, only the judge's first trials begin on time, with all other trials scheduled for that day

being delayed or postponed. Some judges justify the scheduling of several hearings on the same

day on the belief that such trials refer to 'simple cases', so that it can be possible to proceed even

without the parties coming to court.
Unlike the aforementioned cases, in which a number of hearings were not held because of

simultaneous scheduling, cases were observed through the monitoring in which no trials were

scheduled for some days, despite the large number of pending cases. Failure to schedule daily

trials is an indication that judges are not giving maximum effort to adjudicate as many cases as

possible within a reasonable time, despite claiming the contrary. The most frequent reasons cited

for judges' failure to schedule hearings on a particular day were that they were preparing

judgments or attending trainings and seminars.
Further, on days that trials are to be held, they are almost always scheduled in the morning. There

are very few trials scheduled after 12:00, even though this constitutes about 50% of officials'

working hours.
BIRN's monitors have been unable to figure out why trials are not scheduled in the afternoon,

leading to the conclusion that it is either due to laziness or judges wishing to engage in other work

during working hours. However, since there is no supervision of, nor possible punishments for,

such inefficiency, this situation will likely continue. With salaries continuing to increase

regardless, there is no indication that judges will have motivation to begin scheduling trials in the

afternoon, as long as it is not demanded of them.
The failure to schedule daily trials is reflected in courts' reports on the number of cases

adjudicated by each judge. Based on the available statistics, it is evident that many judges have

adjudicated fewer cases this year than last year. However, data on the number of cases

adjudicated by each judge were only available for 12 courts, as a number of the monitored courts
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On December 2, 2009 in Prizren Municipal Court, a judge had scheduled two trials (C.nr.377/09 and
C.nr.178/09) for 09:00, and the parties for both trials arrived on time. On this occasion, one of the trials began on
time, whereas the parties for the other trial had to wait until the previous hearing had adjourned. In the same court,
another judge had scheduled five hearings on September 17, 2009 for 10:00 (C.nr.385/04, C.nr.383/04,
C.nr.338/0/, C.nr.378/04 and C.nr.380/04) but, due to the absence of parties, none were actually held. A judge in
Deçan Municipal Court scheduled nine court hearings for February 8, 2010, five for 10:00 and four for 12:00, but
only four were actually held (P.nr.198/08, P.nr.132/09, P.nr.16/09 and P.nr.82/09).

On January 5, 2010 in Gjakova Municipal Court, no trials were scheduled on the grounds that judges were
working on court decisions. On November 3, 2009 in Peja Municipal Court, no trials were scheduled on the
grounds that the civil judges were attending a training, although no particular reason was given for the absence of
criminal judges. In Kline Municipal Court, on the days when monitoring was conducted - namely September 23,
2009 and February 4, 2010 - no hearings were scheduled. Neither were any hearings scheduled for February 2,
2010 in Vushtrri Municipal Court.

On November 10, 2009, according to the legal clerk of one of the judges at Gjakova Municipal Court, no
hearings were scheduled because the judges were attending a training. Similarly, on February 23, 2010 neither of
the two judges at Klina Municipal Court had scheduled any trials because they were attending a seminar.
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See Annex 1.
Case P.nr.223/09.
Trial P.nr.261/09 in Prishtina District Court and trial P.nr.385/09 in Peja District Court.
A similar case was a hearing as part of case P.nr.739/06 (relating to forest theft), held on March 22, 2010 in

Ferizaj Municipal Court, which started and finished without one of the trial panel members present.
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did not publish statistics.

Pursuant to Article 332, paragraph 1 of the CPCK, holding trials without the presence of one of the

trial panel members presents a violation of legal provisions. This Article clearly stipulates: “The

presiding judge, members of the trial panel, the recording clerk and the replacements of judges

and lay judges shall be continuously present at the main trial”. Monitors reported several trials

starting without the full composition of the panel, as well as proceedings and deliberations

relating to judicial issues without the presence of at least one of the panel members. A trial

monitored in Gjilan Municipal Court on April 1, 2009 started without the presence of one of the

trial panel members (a lay judge), and also without the prosecutor. In that case, the lay judge

arrived ten minutes late, followed by the prosecutor another ten minutes later, after the

examination of the first witness had begun.
Even some serious trials, such as one for attempted murder on August 4, 2009 in Prishtina

District Court and another for aggravated murder in Peja District Court, were held without a full

panel. In the latter case, the public prosecutor's petition for an extension of detention on remand

was granted even without the presence of the lay judge on the trial panel.

Conclusion: Regardless of the small number of judges and prosecutors, the efficiency of courts

could be increased to a considerable extent if magistrates were to coordinate their trial schedules

better.

Based on the number of trials observed taking place without a public prosecutor present, and chief

prosecutors' repeated claims of ignorance about such cases, it seems likely that judges,

prosecutors and chief prosecutors have an agreement (tacit or otherwise) not to report about each

other's violations of the CPCK. However, acting with such 'solidarity' with colleagues by covering

procedural discrepancy damages the judicial process, as well as those parties relying on

prosecutors' work. Unfortunately, the idea that not reporting anyone's discrepancies will result in

nobody being punished is likely to prevail, even though it may be classified as corrupt conduct.

In short, failing to coordinate schedules between judges and prosecutors; for prosecutors not to

prepare for hearings, or appearing in numerous simultaneous hearings; and failing to schedule

hearings for a number of days, or only scheduling them in mornings all bring judges and

prosecutors' professionalism and ethics into question.

Conclusion: Holding trials without the presence of one of the trial panel members is a violation of

legal provisions and should be urgently prohibited as a working practice.

8. Hearings held without full trial panels
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In trial P.nr.159/09 (relating to a case of aggravated murder), held on December 8 and 9, 2009 in Prizren District
Court by an EULEX panel, a member of the panel – a local judge – was active in asking questions.

In the Municipal Court of Prizren, in cases P.nr.1906/04 and P.nr.1837/04, the judgment was rendered without
having the trial panel taking off for deliberation and voting, the decision to pronounce the judgment was taken by
the presiding judge only.

Drawn from comments by attendees at BIRN's roundtable, held on May 18, 2010.
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9. Disengagement/passivity among panel members

Trial panel members, especially lay judges, rarely engaged during monitored trials. In almost

70% of monitored court hearings, they were only physically present in a trial.

Although lay judges are entitled by law to intervene by asking questions during trials, they rarely

do so. Indeed, a number of monitors reported during lay judges obstructing the judicial process .

The most outrageous case reported this year was in a trial in Peja District Court, held on December

7, 2009, at which seven people were charged with a criminal offence, whilst a lay judge fell

asleep.
Besides lay judges, the professional judges serving as members of the trial panel have also hardly

been proactive, instead agreeing with the decisions made by the presiding judge. There were a

few exceptional cases in which professional judges were proactive as members of the trial panel

and asked questions during hearings.
In a considerable number of the monitored hearings, the role of the trial panel appeared to be

simply being present in order to allow hearings to accord with the legal provisions set forth in

Article 331 of the CPCK. That this is just a formality is indicated by the fact that trial panels do not

tend to make deliberations, instead allowing the presiding judge to decide on certain issues

inside the courtroom, without discussing matters with the panel members. Therefore, the lay

judges' motivation for attending trials appears just to receive the attendance fee.
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Conclusion: Trial panel members should be proactive during trials and should take part in

deliberations, as established by law.

10. Malpractice by defence counsels during hearings

Although defence counsels are supposed to represent the interests of their clients during trials,

BIRN's monitors observed that they actually often obstruct proceedings by failing to appear on

time.

Article 336, paragraph 1 of the CPCK reads: “If the accused, defence counsel, the injured party,

legal or authorised representative, witness, expert witness, interpreter or some other person

attending the main trial disturbs order or fails to comply with the directions of the presiding judge

regarding the maintenance of order, the presiding judge shall warn him or her. If the warning is of

no avail, the trial panel may order that the accused be removed from the courtroom, while other

persons may not only be removed but can also be punished by a fine of up to 1,000”.

Although, defence counsels are responsible for their own schedules and are always asked by

judges whether they will be available at the proposed times, very often they over-engage

themselves by accepting multiple concurrent trials, and cannot therefore physically represent all

their clients. Consequently, due to the unavailability of defence counsels, trials tend to be

prolonged.
In 5% of monitored hearings, the reason for delays was the late arrival of the defence counsel. In

such cases, not only did presiding judges not give warnings to defence counsels for their

lateness but, in several cases, also provided the defence counsel with a description of what they

had missed, which reflects a lack of professionalism.
Another concerning fact remains the lack of preparation by ex officio defence counsels assigned

to trials. For example, on September 16, 2009, the presiding judge at Prizren Municipal Court

called the ex officio defence counsel 30 minutes after the hearing had started to find out why he

had not appeared in court and received the response that he was having coffee at the Sharr

restaurant!
In other cases, many ex officio defence counsels come to know about the cases they are dealing

with either on the way to hearings or during them, sometimes from the panel or presiding judge.

Prior to the trial, such counsels have no case files with them and do not know the parties they will
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A hearing for case P.nr.647/09, scheduled July 23, 2009 in Prizren Municipal Court, was postponed after being
delayed for 40 minutes due to the defence counsel's absence. In Prishtina Municipal Court, the ex officio defence
counsel assigned to trial P.nr.324/09 on January 21, 2010, announced he was giving up defending the accused and
the trial had to be postponed.

See Annex 3.
In trial P.nr.1118/09, held on February 25, 2010 in Ferizaj Municipal Court, to which the defence counsel

arrived 75 minutes late, the presiding judge explained the flow of the trial to him.
The defendant in hearing KA.122/09, held on September 16, 2009 in Prizren Municipal Court, had to wait 30

minutes in the court hall until his ex officio defence counsel arrived.
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One of the accused in criminal trial P.nr.22/09, held on December 8, 2009 in Gjakova Municipal Court, was
defended by an ex officio counsel who did not know anything about the case or the defendant.

Drawn from comments by Enver Nimani, a lawyer, at BIRN's roundtable on May 10, 2010.
In trial P.nr.173/08, held on November 9, 2009 in Gjilan Municipal Court, the first defendant had engaged his

sister's son as his defence counsel. In trial P.nr.212/09, held in Prishtina District Court, one of the defendants was
defended by his own sister during early hearings (for more details see the report broadcast on April 1, 2010 as part
of BIRN's TV show Life in Kosovo: http://www.jetanekosove.com/advCms/#id=1274,10621205).

The ex officio defence counsel assigned for trial P.nr.854/08, held on October 7, 2009 in Prishtina Municipal
Court, failed to appear at the trial without giving prior notice. The trial panel imposed a fine of €250, but this was
later revoked on grounds that the defence counsel has proven to have a sick family member. For more cases
relating to the imposition and later revocation of fines for defence counsels, see the following video report from
BIRN's Life in Kosovo TV show: http://www.jetanekosove.com/advCms/#id=1274,8753734.
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be defending. In light of such practices, Kosovo's citizens must assume that if they do not have

money to pay for a defence counsel, their representation by an ex officio defence counsel is far

below acceptable standards. In addition, one of the lawyers at a BIRN roundtable, Enver Nimani,

emphasised that ex officio defence counsels misuse their position in a number of cases.

According to Nimani, after being assigned as ex officio, defence lawyers then oblige parties ask

them to authorise their representation on the pretence that it would provide them with a better

defence. This is done for material benefits and has a serious impact on the image of defence

counsels in general. However, in quite a few cases, defence counsels' work on ex officio

assignments has been earnest and diligent.
In addition to defence counsels causing delays, there have also been cases observed in which

defence counsels have defended their own relatives, in clear contravention of Article 72,

paragraph 1 of the CPCK: “The defence counsel may not be the injured party, the spouse or

extramarital partner of the injured party or of the prosecutor or their relation by blood in a direct

line to any degree or in a lateral line to the fourth degree or by marriage to the second degree”.

Conclusion: Although a punishment by fine is foreseen to be imposed on defence counsels failing

to appear at trials or failing to comply with court rules, this happens in quite exceptional cases in

Kosovo courts. Even when defence counsels have been punished for failing to appear at court or

for disturbing the order of the court, these punishments have been revoked later. The lack of

judges' readiness to discipline defence counsels and bring trials to order is inexplicable. This

judicial culture, in which professional judges covering up for each other's weaknesses and failures

in court is considered 'collegiality', puts citizens – who are entitled to receive high standards of

justice – into second place and makes hearings unfair, especially for those depending on ex officio

defence counsels.
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11. Withdrawal from prosecution and indictment

Due to the huge backlog of pending cases in Kosovo's courts (213,967 as of the end of 2009 ),

trials have not been held within a reasonable timeframe, which, in some civil disputes, has

resulted in parties withdrawing lawsuits and turning their backs on courts and even taking justice

into their own hands. Civil disputes in which parties withdrew lawsuits have been noted in 2004,

2005, 2006, 2008 and 2009. These disputes were resolved in different ways before the lawsuit

was dealt by the court, such as agreements reached between the parties involved in a labour

dispute by repaying the debt before the main trial took place.

In some monitored criminal cases, the public prosecutor has, after a long period of time since the

initiation of the cases and having questioned witnesses, processed evidence, and interviewed the

defendant during trials, withdrawn from the prosecution, believing that there was insufficient

evidence for claims that the defendant has committed the offence they are charged with .

Although the law provides for prosecutors' withdrawal at any stage, there have been cases in

which prosecutors have decided to withdraw only after the defendant has spent more than one

year in detention on remand. Having a person on detention on remand under such circumstances

represents a violation of human rights. Moreover, Articles 534 and 538 of the CPCK provide for

compensation for damages caused to people subjected to detention or imprisonment without

reason.
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2009 SKJC Annual Report on regular courts, page 3.
Some examples of withdrawal from lawsuits: C.nr.346/04 in Peja Municipal Court; C.nr.1493/04 in Gjakova

Municipal Court; C.nr.577/05 in Ferizaj Municipal Court; C.nr.638/07 in Prishtina Municipal Court.
The labour dispute that was the subject of trial C.nr.22/04, to be held on April 7, 2009 in Gjilan Municipal

Court, was resolved before the main trial took place. The lawsuit behind trial C.nr.575/05, to be held on February
18, 2010 in Ferizaj Municipal Court, was withdrawn after the debt was fully paid. Similarly, before trial
C.nr.578/05, scheduled to be held on the same day in the same court, could take place, the debt was repaid, and the
claimant withdrew their lawsuit.

In line with Article 261 of the Criminal Code of Kosovo (CCK), the public prosecutor for trial P.nr.412/06
(relating to fraud), held on December 17, 2009 in Gjakova Municipal Court, announced his withdrawal during his
closing statement, stating that there was no evidence of a criminal offence. On similar grounds, the public
prosecutor withdrew during the evidence processing stage of criminal trial P.No.576/08, held on January 11, 2010
in Prizren Municipal Court.

Article 52 of the CPCK reads: 'The public prosecutor may withdraw from prosecution up until the conclusion of
the main trial before a court of first instance, and, in proceedings before a court of higher instance, he or she may
withdraw from prosecution only in cases provided for by the present Code.”

After 13 trial hearings held in Gjilan District Court under case P.nr.174/08 (aggravated murder charges), the
second accused was acquitted after being kept in detention for 13 months on remand. A more complicated case
was case P.nr.248/06 (also relating to aggravated murder), held in Prizren District Court. After being kept in
detention on remand for over a year, the defendant was punished with 12 years imprisonment, which was later
extended to 15 years through an appeal to the Supreme Court; however, the case was then sent back for retrial (by
extraordinary legal remedies), and the accused was acquitted due to a lack of evidence.
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The Chief Prosecutor for a trial under case P.nr.44/04, held in Peja District Court, withdrew from the
prosecution due to a lack of evidence, but the victim's family pursued the prosecution through subsidiary
prosecution. Initially, the subsidiary prosecutor classified the offence as 'murder', but after the evidence processing
stage, the subsidiary prosecutor re-classified it under 'grave cases of theft in the nature of robbery, or robbery with
consequential deprivation of life'. Following the main trial, held on March 5, 2010, the court acquitted the accused
because of a lack of evidence. The prosecution filed an appeal against this judgment.

During the confirmation hearing for case KA.nr 3/10, held on January 20, 2010 in Prishtina Municipal Court,
due to the facts being inconsistent with statements given, the indictment was neither confirmed nor dismissed,
instead further consultation remained continued to take place before a final judgment was made.

This estimate is based on imprisonment costs of €18 (€540 per month), and compensation of €530 for damage
compensation, specifically: €180 for material damage, €180 for non-material (psychological) damage, €50 for
family visiting costs, €120 for the defence counsel who must file a petition and appear at appeal hearings. The
€180 figure for material damage compensation is foreseen for unemployed people - for those with valid
employment contracts, the compensation would be in line with salary losses.

See the charts in section 6: Delayed hearings.
A €200 fine was imposed on a witness for late arrival at a trial under case Pr.nr.211/01, held in Peja District

Court.
During a hearing under case P.nr.329/09, held on November 10, 2009 in Peja District Court, in the absence of a

witness, the parties agreed to read out the witness statement taken by the prosecution office.
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In all cases in which the public prosecutor has withdrawn from the indictment or prosecution, only

in one case has the injured party pursued the prosecution through subsidiary prosecution.
Apart from prosecutors withdrawing during the main trial due to a lack of evidence, the judge at

confirmation hearings is entitled to issue a ruling dismissing indictments pursuant to the grounds

established under Article 316 CPCK. However, in around 100 hearings on confirmation of

indictment monitored, there have been no cases of indictments being dismissed, other than those

cases in which the indictment was sent back for amendment. All other indictments were

confirmed during confirmation hearings.

Witnesses obviously play an important role in court proceedings, providing both physical

evidence and testimony. During the monitoring, it was observed that a considerable number of

trials were postponed due to the absence of witnesses. Although Article 167 of the CPCK

provides for a fine of up to 250 for witnesses who fail to appear at hearings, BIRN's monitors only

recorded one case in which this was actually imposed. In other cases, trials were held without

the witnesses, instead with their statements read out, as suggested by Article 368 of the CPCK.

Conclusion: Keeping a person in detention on remand without reasonable grounds represents not

only a violation of human rights, but is also detrimental to the state of Kosovo. Each person

imprisoned without good legal grounds (i.e. without facts and evidence) adds a 1,000 burden for

Kosovo's taxpayer, taking into account both the costs incurred by prisons and any compensation.

In civil cases, parties can be denied various rights (including rights to work with organisations

involved in the dispute) until their cases are resolved, and are often finally resolved outside of

court. Therefore, besides the individual interests of detainees, the judiciary should consider the

problem of creating financial liabilities for compensation for damage caused to those kept in

detention on remand without legal grounds.
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During trial P.nr.1118/09, held on January 28, 2010 in Ferizaj Municipal Court, the witness modified his
statement by claiming that he did not remember what he had said earlier in the prosecution office.

During trial P.nr.327/09, held on December 7, 2009 in Peja District Court, one of the witnesses stated the
opposite of what he had said in the prosecution office. After his earlier statement was read out, the witness
admitted its veracity. The presiding judge then notified the witness that criminal charges for false statement would
be posted (under Article 307 of CCK).

The witness summoned to provide testimony at hearing P.nr.365/09 (relating to aggravated murder), held in Peja
District Court, informed the trial panel that he had been threatened by the plaintiff's family.

Witnesses were examined using the protection measures described in Articles 168-174 of the CPCK in a trial
held in Prizren District Court on 8 and 9 December, 2009 by EULEX judges under case P.nr.159/09 (relating to
purchase and possession of narcotics, covered by Article 229 of the CCK; and organised crime, covered by Article
274 of the CCK), as well as during a hearing under case P.nr.1254/08 (relating to the purchase and possession of
narcotics) held by an EULEX panel on June 15, 2009 in Gjilan.
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Also, when appearing at trials, some witnesses provided different statements during the main trial

from the original ones given during police investigations. The reason given for such changes

was that they had forgotten what they had said earlier, as it had taken place a long time ago. Out of

the numerous cases in which witnesses modified their statements from the ones given during

investigations, only in one case did the presiding judge announce that he would file a criminal

charge for false testimony. Witness statements during hearings have also been modified

reportedly because of pressure and threats against the accused, the injured party or their families .

For cases in which witnesses' identities need to be protected, all district courts have special

rooms for use during the examination process, including equipment to alter voices. However, out

of the 1,248 court hearings monitored, the witness protection measures were used only in two

cases, and then by an EULEX panel. Many judges who attended BIRN's roundtable to comment

on these findings agreed that one of the strongest reasons for not using the special rooms was that

Kosovo is a small country and even if the identity of a witness is protected or hidden, in most cases

his or her identity will be known anyway.
However, on the contrary, because of the fact that Kosovo is such a small country, every effort

should be made to encourage witnesses to participate in shedding light on justice, and effort to

protect the identity of witnesses would be a sign - albeit in worst case scenarios only a symbolic

sign - that the judiciary is not indifferent towards witnesses' safety.

Conclusion: Failure to implement witness protection measures in local courts is concerning for a

place as small as Kosovo, where people easily know one other, which can have consequences for

security of witnesses outside the court building. If protection measures were used in only two of the

monitored hearings – and these involving EULEX – then it can be thought that courts do not

prioritise witnesses' safety. Also, in order to maximise the effectiveness and accuracy of decision-

making within court, which involves processing all available facts and evidence, all legal sanctions

against witnesses failing to appear in court should apply; however, on the other hand, earnest

efforts should be made to ensure the safety of witnesses to the greatest possible extent.
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13. Serving court summonses

According to Article 163 of the CPCK and Article 123.3 of the Legal Contest Procedure, prior to

starting hearings, courts should serve summonses to the parties and people required to attend the

hearing, with details of the time and venue of the hearing, its subject matter and other information

necessary for attendees. In criminal cases, if those summoned through the regular procedure fail

to appear at court at the specified time and fail to justify their absence, the court is entitled to issue

an order for their arrest. In civil cases, if the claimant fails to appear at the hearing, it is considered

that they have withdrawn from the lawsuit.

However, in a number of hearings, although the summoned person(s) failed to appear at the court,

hearings were postponed and a further set of regular summonses were issue. This is because in

the proof of service of the court it was written that the people could no longer be found at their

recorded address. This often happens as a result of the multiple naming of some streets and

mistakes made when collecting personal data from parties during pre-trial proceedings. In

Kosovo, no population census has taken place since 1981, there is no decision on the final names

of some streets in cities, and this has a direct impact on legal proceedings, causing delays.

Furthermore, there were cases when either negligence or intentional failure resulted in

summonses not being delivered at all, with the obvious consequence that the parties failed to

appear at hearings. Also, when summonses have been served to villages or municipalities

outside the territory of the court's own municipality, and are therefore to be served by the post

office, employees have been known to be irresponsible and sign by themselves to falsely record

that the summonses had been served. If a summoned individual is not at home at the time of

service, post office employees are supposed to leave notification and schedule another time to

serve them. At a BIRN roundtable, Rifat Abdullahu, the president of Ferizaj Municipal Court, stated

that around half of all summonses served by post services have been dealt with in an inappropriate

manner.
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Trial P.nr.70/09, scheduled to take place on December 22, 2009 in Gjakova Municipal Court, was postponed
because there was no indication of whether summons for the defendant had actually been served according to
procedures. Trial P.nr.463/07, scheduled for September 8, 2009, was postponed because the defendant was absent
and the judge had not received proof that they had been duly summoned or not. Similar cases were noted in the
same court in trials scheduled for August 31, 2009 – C.nr.115/04, C.nr.118/04, C.nr.121/04, C.nr.124/04 –
summonses had not been delivered and instead were found in the drawers of the court mail service. All of these
hearings were consequently postponed.

Roundtable held on May 18, 2010.
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Conclusion: During pre-trial proceedings, the prosecution office should collect accurate data on

the names and addresses of parties, so that when summonses are issued, they will arrive at their

intended destination. During civil cases, judges should dismiss claims if it is noted that the full

addresses of parties involved are not given. Also, the servicing of summonses both in criminal and

civil proceedings should be monitored properly by court staff. Since it closely relates to censuses

of population, families and residences, this problematic issue is a responsibility of both the

government and the judiciary.

Conclusion: The Ministry of Justice, as the sole institution responsible for the administration of the

Republic of Kosovo's Correctional Service, should allocate a sufficient number of vehicles to all

correctional and detention centres in order to facilitate the transportation of detainees and

prisoners. This is one of the areas monitored that clearly show that a budget increase would

improve judicial efficiency.

14. Detainees' delayed transportation to hearings

Many trials are delayed or postponed as a result of delays in the transportation of detainees from

detention centres to court hearings.
The main cause for such delays is the lack of vehicles at correctional and detention centres. The

correctional centre in Dubrava (the largest detention centre in the country), with a total of 900

people currently imprisoned, has only two vehicles available for the transportation of prisoners

and detainees.
The correctional centre in Lipjan also has only two vehicles available, while other detention

centres have only one each. For days on which it is necessary to transport more detainees, these

centres are not able to arrange transportation according to the schedule, causing trials to begin

more than an hour late.

During one confirmation hearing for case KA.nr169/09, held on October 14, 2009 in Gjilan Municipal Court,
out of nine injured parties to the case, only one was present, and the proof of summons servicing for the remaining
six read: “the subject cannot be indentified at this address”, although these addresses were obtained by prosecution
office from the banks of which they are clients. At the same court, hearing P.nr.704/09 (relating to election fraud)
was postponed due to the absence of witnesses, with the proof of servicing of summons reading the same, even
though the three witnesses were observers and commissioners accredited by Kosovo's Central Election
Commission.

The capacity of the facility is actually over 1,000.
Transportation vehicles for detainees and prisoners are special and each such vehicle should be escorted.
In addition to transporting detainees to court, these vehicles are also used for transporting them to other centres

or visiting hospitals etc.
A trial for case P.nr.248/09, held on December 17, 2009 in Prishtina District Court, began after a 90 minute

delay as a result of delays in transporting a detainee from Dubrava. Another trial held in the same court on
December 23, 2009, P.nr.114/09, was also delayed by 75 minutes due to transportation from Dubrava.
Transportation from Dubrava caused another 90 minute delay for a hearing under case P.nr.261/09 on August 4,
2009. A trial under case P.nr.179/09, held on November 25, 2009 in Prizren District Court started 45 minutes late
due to delays in transportation from Lipjan. A trial under case P.nr.268/09, held on March 22, 2010, was also
delayed because of transportation problems.
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15. Failure of police to arrest non-attendees

In criminal cases, when parties are summoned according to protocol but fail to respond without

giving justification, pursuant to Article 341, paragraph 1 of the CPCK, the court should issue an

order for arrest to bring the defendant to court. However, in most cases, the police fail to enforce

such orders, resulting in the postponement of trials.
The police fail to execute orders for arrest due to several reasons:

a) Inaccurate recording of defendants' addresses;

b) The order for arrest does not contain the data required under Article 270, paragraph 2 of the

CPCK; and/or

c) The defendants are not at home when police visit to execute the order.

Besides these reasons, in some cases the police fail to provide feedback on their response to

courts' orders for arrest, and in other the police's justification for non-execution is not realistic.
In all cases in which orders for arrest have not been executed, the respective trials have been

postponed and the orders for arrest reissued. Consequently, the effort and time of the court and

other institutions involved in the process goes to waste, and there is a consequent increase in the

number of pending cases. More generally, this failure to ensure the full working of the law

jeopardises Kosovo's judicial safety and the functioning of the rule of law. In almost all cases, the

next hearing is postponed indefinitely.

Conclusion: The order to arrest, or ensure a court appearance by, a defendant is a measure to be

executed by the police. In those cases when an order for arrest fails to be executed, the police

should notify the court of the reasons. On the other side, the court must possess accurate personal

data of the individual, particularly the address of the defendant for whom an order for arrest has

been issued.
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Article 270, paragraph 2 of the CPCK stipulates that orders for arrest must contain the name and surname of the
defendant and other personal data known to the judge; the designation of the criminal offence with which he or she is
charged, and on which grounds the order is issued; and the official stamp and signature of the judge ordering the arrest.

A trial under case P.nr.703/07, scheduled for February 18, 2010 in Ferizaj Municipal Court, had to be postponed due to
the police's failure to execute an order for arrest, and the fact that the order only contained the date and time of the court
hearing.

The juvenile defendant of a trial under case PM.nr.26/09, scheduled for October 14, 2009 in Peja Municipal Court, was
not found at home by the police, and the trial was consequently postponed.

Trial under the case number P.nr..358/09, scheduled for 11.03.2010, in the Municipal Court of Peja, was postponed due to
the non-execution of the order for arrest by the police. The police officers from Gjakova Police Station did not only fail to
execute the order for arrest but they also failed to provide any feedback to the court for the reasons of non-execution of the
order for arrest. The police failed to provide feedback to the court for the reason of non-execution of the order for arrest of
the defendant of the trial under the case number P.nr.968/09, schedule for 24.02.2010, in the Municipal Court of Prizren.

The arrest order for the defendant of a trial under case P.nr.415/05, scheduled for December 22, 2009 in Gjakova
Municipal Court, was not enforced. The justification given by the police was that they did not have sufficient vehicles
available to be able to bring the defendant to court. This justification was later denied by senior police officers at the
relevant police station.
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The minutes from the main trial of case P.nr.22/09, which was held on December 8, 2009 in Gjakova Municipal
Court, contained the claim that while the first defendant (of three) was being examined on his plea bargain, the other
two co-defendants left the courtroom. However, in reality, the judge did not order any of the accused to leave the
courtroom, but examined all three in the presence of the others.

The minutes from the main trial of case P.nr.310/09, which was held on November 25, 2009 in Peja District
Court, contained the false claims that the attention of the witness was drawn to the requirement to tell the truth and
that they were told their rights. According to minutes for a trial under case P.nr.1194/07, held on September 1, 2009
in Gjilan Municipal Court, the trial started at 10:00, although it actually began around 10:30. The minutes for trial
C.nr.476/09, held on December 15, 2009 in Podujeva Municipal Court, recorded that the trial began at 10:00h,
although it actually started at 10:45. In a confirmation hearing for indictment KA.nr.202/09, held on January 28,
2010 in Prizren District Court, the presence of a court interpreter and the defence counsel was recorded in the
minutes, although neither was present at the hearing. Also, in the minutes from trial P.nr.87/09, held on February 10,
2010 in the same court and postponed, the presence of the prosecutor was recorded, although he had not appeared at
the hearing.

Cases in which the indictment was not read out, despite claims in the minutes to the contrary include:
C.nr.140/09, held on December 2, 2009; C.nr.627/06, held on February 9, 2010; and C.nr.1019/09, held on January
14, 2010, all in Prizren Municipal Court; and C.nr.94.09 and C.nr.504/08, both held on October 6, 2010 in Deçan
Municipal Court.

In trials P.nr.178/08 and P.nr.335/08, held on January 18, 2010 in Deçan Municipal Court, the prosecutor did not
read out the summary indictment at all, while the judge continued asking the accused whether he “admits the guilt”
though the summary indictment was not read out. The same situation prevailed in the trial P.nr.223/09, held on
01.04.2009, in the Municipal Court of Gjilan.

Article 357, paragraph 1 of the CPCK reads: “The main trial shall open with the reading of the indictment or the
private charge.”
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16. Inaccurate trial minutes

Article 87 of the CPCK and Article 135 of the LCP clearly stipulate that the following information

should be recorded in minutes: “...the starting and finishing time of the trial, names and surnames

of the people present...”, and the “...names of parties present and other people as well as other

legal representatives...”
However, during the monitoring, it was noted that the minutes of main trials do not record exact

information about the hearing, especially its starting time and the details of those present.
Further, some things included in the official minutes did not actually take place. There are many

cases in which the minutes claim that the rights of parties have been read out, or other actions

required by law have taken place, even though these things did not happen. Therefore, even when

violations of legal provisions occur during trials, they are not reflected in the minutes. On the

other hand, some discussions that parties consider should be recorded in the minutes are not.

There have even been disagreements between parties and the trial panel on certain aspects that

have not been recorded in the minutes.
Out of 446 monitored civil court hearings, there were quite a few cases in which the indictments

were not read out, even though all the minutes from these hearings indicate that it was. Failure to

read out indictments is justified by judges with the claim that the parties were aware of its subject

matter anyway. The phrase “indictment was read” is recorded in minutes only to fulfil a formal

procedural rule. There were also cases of this in criminal trials, hence violating legal provisions

for this branch of law.

Conclusion: Minutes from pre-trial proceedings and main trials must be accurate, taking into

consideration their special importance, especially for the appeals procedure, in which previous

violations of legal provisions can only be established based on previous minutes.
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In trial P.nr.387/09, held in Bosnian on November 23 at Peja District Court, the interpreter did not translate the
whole flow of proceedings, and that interpretation which was provided was not accurate, which caught the
attention of the lawyers. In trial C.nr.25/08, held on December 29, 2009 in Lipjan Municipal Court, the defendant
was of Serbian nationality. As the interpreter was absent, the presiding judge translated proceedings himself most
of the time. Similarly, the presiding judge in trial P.nr.806/06, held on October 6, 2009 in Prizren Municipal Court,
provided interpretation due to the translator's absence.

In trial P.nr.2379/09, held by an EULEX trial panel on March 31, 2010 in Prishtina Municipal Court, the
accused was of Bulgarian nationality, and interpretation provided for three languages: Albanian, English and
Bulgarian.

In trial P.nr.215/08, held on February 3, 2010 in Prishtina District Court, the accused was of Serbian nationality.
Although an interpreter was present in the courtroom, the prosecutor put questions to the defendant in Serbian,
without having them translated into Albanian.

Drawn from comments by attendees at BIRN's roundtable, held on May 18, 2010.
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17. Interpretation/translation during hearings

Pursuant to Article 15, paragraph 2 of the CPCK, “[a]ny person participating in criminal

proceedings who does not speak the language of the proceedings shall have the right to speak his

or her own language and the right to be informed through interpretation, free of charge, of the

evidence, the facts and the proceedings”.

Further, Article 96 of the LCP, governing procedures on civil cases, reads: “Parties and other

participants to proceedings have the right to use before the court their own language or the

language they understand”.

However, similar to last year, in monitored hearings held by local judges in which all the parties

did not belong to the same ethnicity, it was common that the absence of an interpreter or full

translation meant that the parties were not able to understand the flow of the trial. On the other

hand, during monitored EULEX hearings, interpreters and translation were provided throughout

the whole process, even when the parties required translation into Bulgarian.
Besides providing interpretation for parties to proceedings, which is a legal obligation,

interpretation has not been provided at all to other people participating in the trial who do not

understand the language used (such as monitors, or journalists). However, during a BIRN

roundtable, Kosovo's Ombudsperson, Sami Kurteshi said that the international missions are

absorbing the most capable individuals, especially those for translation and interpretation, by

offering them far higher salaries than the local institutions, thus causing shortages of staff for the

local institutions. Consequently, the international institutions deployed in Kosovo with the

intention of strengthening the judicial system, are in fact weakening it by hiring the most qualified

staff for themselves.

Conclusion: Pursuant to Kosovo's constitution, the CPCK and the LCP, interpretation should be

provided for the parties to proceeding in a language they understand, and the failure to provide it

constitutes a violation of these legal provisions.
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18. Use of mobile telephones during hearings

Although the use of phones inside the courthouse is prohibited, this rule was ignored in 20% of

monitored trials. This continues a trend from last year. Telephones were seen used by the

prosecutors, lawyers, and he authorised representatives, as well as others present (family

members of the parties, interpreters, general practitioners, experts, police officers etc) and the

presiding judge and panel members. Out of the 381 court hearings in which phones were used,

in 67 of them the phones were being used by judges themselves.

Besides trials held by local judges, telephones were also used during court hearings adjudicated

by EULEX judges. The courts in which phones were most frequently used were in Prizren and

Peja.
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See BIRN's Monitoring the Courts report from June 2009:
http://www.jetanekosove.com/advCms/file/Raporti_i_monitorimit_te_gjykatave_final.pdf (Albanian) and
http://www.jetanekosove.com/advCms/file/Monitoring_the_Courts.pdf (English)

During hearing P.nr.173/09, held on December 30, 2009 in Prizren District Court, and P.nr.92/09, held on
October 12, 2009 in Gjilan District Court, the defence counsels spoke on the telephone. Also in Prizren District
Court, during trial P.nr.132/09 on November 10, 2009, the prosecutor spoke on the telephone.

During trial C.nr.346/07, held on February 9, 2010 in Ferizaj Municipal Court, an expert used a telephone
while the court was in session. A police officer present in hearing P.nr.110/09, held on September 15, 2009 in
Prizren District Court, received a call during the hearing, and left the courtroom to answer.

The presiding judge at trial C.nr..424/08, held on February 15, 2010 in Prishtina Municipal Court, used a
telephone during the hearing. In the trial on criminal case P.nr.51/09, held on July 20, 2009 in Prizren District
Court, the presiding judge used his telephone while the defendant was being questioned by the prosecutor.

In a trial under case P.nr.329/09, held on November 19, 2009 in Peja District Court, an international judge
serving as a panel member used a telephone during the trial. In a trial for case P.nr.159/09 (relating to organised
crime), held by EULEX trial panel in Prizren District Court, the defence counsels were observed using telephones
in three consecutive hearings.

See table 12 in Annex 4.
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Keeping and using telephones while trials are underway not only obstructs the flow of trials by

making those present lose their focus, but it could also enable the unauthorised recording of

trials, which represents a violation of Article 170 of the CPCK, which is punishable by a fine or

imprisonment of up to two years.

Out of 1,248 monitored court hearings, in only 20% of cases were robes worn by judges,

prosecutors or lawyers, and this percentage mainly consists of EULEX monitored trials, in which

the trial panel (composed of EULEX and local judges) and EULEX prosecutors always wore

appropriate uniform. During trials held by local judges, only the presiding judge (in trial panels)

wore robes, while the panel members rarely do so, mainly in Prizren's courts. In the Municipal

Court of Ferizaj, which has been working according to the 'model court system' since September

2009, the judges, but not the lay judges, have been wearing robes during all trials held in

courtrooms. The local prosecutors never wore robes during monitored trials either, with the single

exception of a prosecutor from Prizren District Court, who always does so.

Conclusion: The presiding judge should draw the attention of, or impose a punishment on, any

person failing to comply with rules on the use of telephones during hearings. In order to ensure

compliance with these rules, the presiding judge should apply other sanctions against those using

cell phones while hearings are underway. If it is a judge or the president of the court violating this

rule, then other participating parties should report the case to the supervisory institutions within the

KJC.

19. Failure by officials and lawyers to wear robes

109

In the confirmation hearing for indictment KA.nr.161/09, held on January 21, 2010 in Prizren District Court,
the prosecutor was speaking on the phone loudly, with the result that the judge could not be heard by all present.
The same prosecutor was also observed doing so at trial P.nr.50/09, on September 3, 2009.
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See table 4-7 in Annex 4.
During trial P.nr.1254/08 in Gjilan, held by an EULEX panel, one panel member – a judge from Gjilan District

Court – was wearing a robe, even though he had never been observed doing so during his own trials. Similar
behaviour was also noted among local judges in Prishtina District Court during trials held by EULEX panels,
including P.nr.281/07, on February 15, 2010 and P.nr.86/07, on March 2, 2010.

Order Agj.nr..99/2010, dated March 4, 2010.
Judges appointed for the first time after 2006 were not provided with robes.
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Local judges in the district courts in Prishtina and Gjilan, and the municipal courts in Gjakova,

Podujeva, Vushtrri and Burim have never worn robes during their trials. It is interesting that the

judges at the district courts in Prishtina and Gjilan do not wear robes during trials they hold and

schedule themselves, but do so only when serving as panel members for trials held by EULEX.
Considering the negligence of judges towards wearing robes during trials, in March 2010, the

President of the Supreme Court issued an Administrative Instruction ordering all judges to wear

robes during trials. However, despite this instruction, some judges have not been supplied with

adequate robes.

Conclusion: The Administrative Instruction on the use of robes during trials should be fully

implemented, while the Secretariat of the KJC should ensure that all judges are supplied with

proper robes. Wearing robes during trials distinguishes judges and prosecutors from other

participants, as well as making them look more official, competent and serious during

proceedings.
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III.  UNEXECUTED JUDGEMENTS

Besides problems and discrepancies arising during trials, the execution of judgements remains

one of the most serious problems in Kosovo's judiciary. Even when valid court decisions are

passed in adjudicated cases, such decisions have been followed up in only between 10% and

13% of them.

In 2009, out 117,176 cases, 15,117 court judgements were executed (11,467 civil and 3,650

criminal), while the number of unexecuted judgements by the end of the year was 102,059

(95,306 civil and 6,753 criminal). This illustrates that in 2009, out of the total number of

judgements, only 13% were executed. By the end of 2008, out 95,634 final court decisions

(85,449 civil and 10,185 criminal), rendered by the courts, 82,195 remained unexecuted '

(74,679 civil and 7,516 criminal), which means that only around 11 % of judgements that year

were executed. Compared with the situation in 2008, this suggests that the execution of cases in

2009 improved by only 2%, despite the increase in the number of pending cases.
The largest number of unexecuted judgements relate to civil cases, most of which relate to the

collection of debts for company debtors such as telecoms, electricity, water, and sanitation

companies.
BIRN's monitoring team found that public companies make up around two-thirds of creditors

awaiting the execution of court judgements. The biggest creditor was Post Telecom Kosovo

(PTK), who are waiting for31% of unexecuted judgements.

The number of unexecuted judgements in 2008, 2009 and the first quarter of 2010
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See the SKJC report on the performance of regular courts in 2009: http://www.kgjk-
ks.org/repository/docs/RAPORTI_PERGJITHSHEM_VJETOR_2009__SH.pdf

See the SKJC report on the performance of regular courts in 2008: http://www.kgjk-
ks.org/repository/docs/Raport_statistik_2008_shqip_opt.pdf

Based on findings from municipal courts in Prishtina, Peja, Prizren, Gjilan, Gjakova, Ferizaj, Vushtrri,
Podujeva, Lipjan, Deçan, Klina and Istog.
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The reasons for such a failure to execute judgements within a reasonably short period of time are

that municipal courts lack execution judges. In view of this, in many courts, the execution of cases

is carried out by assigned execution officers, although their number is very small compared to the

number of unexecuted judgements. Another justification used by courts regarding the low rate of

execution is the lack of vehicles to go into the field. Judges also criticise the public companies,

with some saying that courts have become the public companies' “cashiers”. As has been

suggested, although public companies may oblige their client to repay their debts before

reconnecting them to a disconnected service, they often do so anyway, as it is in their own

interests to generate income as a result of new connections or 'clients' whether or not the client

has repaid their debt(s) or not.
Some court officials claimed that judgements remain unexecuted due to inaccurate addresses

and other information relating to the debtors, or because they are abroad.
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Comment made by a judge at BIRN's roundtable on May 18, 2010.117
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IV.  LACK OF TRANSPARENCY

Besides the widespread failure to publicly announce hearing schedules, Kosovo's courts remain

apparently reticent to inform the public about the work of the judiciary. While none of Kosovo's

courts have public information officers or websites, judges themselves hesitate to provide

information on various issues, referring to the code of ethics which states that judges are not

permitted to provide information.
Even though BIRN's monitoring team were allowed access to monitor hearings, in some courts,

the team faced difficulties in collecting documents for the purposes of statistical analysis such as

reports on the number of adjudicated cases, reports on the types of punishments passed down

etc. Although all this information does not break confidentiality surrounding cases or individuals,

most courts were not willing to provide such information. The most serious problems was faced in

collecting information relating to the municipal courts in Prishtina, Gjilan and Gjakova, for which

it proved very difficult to gather information on the number of adjudicated and pending cases.
BIRN's monitoring team was also unable to collect information on the number and nature of cases,

especially from the municipal courts in Prishtina and Klina. Gjakova Municipal Court provided

statistical information on the execution of judgements and overall number of cases, but not about

the number of cases adjudicated by each judge or the nature of punishments imposed. KJC

were also unwilling to provide statistics on the number of cases adjudicated by each judge and the

types of punishment imposed by any court. However, considering that some courts, regardless of

their workload, manage to provide such information, while some fail to do so, it can be concluded

that courts' helpfulness on such matters depends upon court presidents, i.e. it depends on

whether he/she is interested in maintaining discipline among the judges in his/her court and

ensuring they comply with case reporting requests.
The most outrageous case relating to the lack of transparency of courts occurred when a judge

from Prishtina District Court, who was serving as a panel member for a trial under murder case

P.nr.333/08 on February 24, 2010, ordered BIRN's monitor to leave the courtroom without any

reason, despite the trial being open to the public and with other media representatives present.

The monitor's requests for an explanation from the presiding judge were ignored. BIRN's monitor

notified the president of the court about this particular case, although no explanation for the

expulsion was provided by him either. Subsequently, the monitor lodged a complaint with the

KJC, which had not reviewed the case at the time of writing.
Such occurrences took place despite the fact that BIRN's monitors were accredited by the KJC to

attend and monitor hearings, in addition to rights any rights they should have as citizens of

Kosovo.
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See Annex 1 and 2.118



The ethics exams were held in two groups, one on April 26, and the other on May 23, 2009. A total of 870
candidates took the exam.

See the video report from BIRN's Life in Kosovo TV show on the ethics exam for judges and prosecutors:
http://www.jetanekosove.com/advCms/#id=1310,6481422

Interviews for candidates are planned for mid-May.
The Law on Courts was sent to Kosovo's Assembly on March 1st, with the first reading taking place on April

14, 2010. At the time of writing, the law had been returned to the Legislation and Judicial Committee for
amendment, and is expected to enter into force in January 2011.
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V.  VETTING PROCESS FOR JUDGES AND PROSECUTORS

Although the vetting process for judges and prosecutors was supposed to begin two years ago

and have concluded by now, the process had barely started by February 2009. During this

process, candidates for judges and prosecutors should have initially taken an ethics exam .

Passing this exam was a requirement to continue through the vetting process, so the

approximately 200 judges and prosecutors who failed to pass were automatically to be excluded

from proceeding through the process.
Given that these judges and prosecutors did not manage to pass the ethics exam, they are

considered to be morally unfit to discharge the functions of judges or prosecutors. However, even

though it has been a year since this exam was held and these officials, among them judges who

have imposed punishments of up to 36 years' imprisonment, are still working in the courts. The

fact that the judges and prosecutors who failed an exam envisaged as a fundamental criterion for

proceeding to later stages of vetting, are still working in the judiciary is a major concern. Also,

even among those officials who passed the exam, a few have been under investigation for

corruption, and it remains to be seen whether these judges and prosecutors will keep their jobs at

the end of the vetting process.
During the first stage of the vetting process, Supreme Court judges and prosecutors for the

Special Prosecution Office were appointed. At this stage, the proper number of prosecutors was

appointed only in the Special Prosecution Office, while the Public Prosecution Office and

Supreme Court have not yet been fully appointed. For the second stage, which involves the

appointment of judges and prosecutors for district courts and district prosecution offices,

interviews have been held but appointments are pending. The third stage, which involves the

appointment of judges and prosecutors for municipal courts and prosecution offices, had not

commenced at the time of writing. The whole vetting process is due to be finished by the end of

this year. However, taking into consideration the delays during the process to date, it is difficult to

believe that the process will conclude before the deadline.
Despite the over-prolongation of the vetting and reappointment process, following the entry of the

Law on Courts into force, there will be changes in the structure and jurisdictions of Kosovo's

courts. The new law foresees the establishment of courts according to the following structure:

basic courts (seven basic courts in seven major cities of Kosovo and their branches), a Court of

Appeal and the Supreme Court. Thus, even after the conclusion of the vetting process, there will

be changes within the judiciary. Judges who have been appointed and are yet to be appointed will

be appointed under the 'old' system of municipal and district courts and the Supreme Court.
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For example, in Gjilan municipal prosecution office, no prosecutor has their own office, with two or more
prosecutors co-located in offices with administrative staff.

See the video report from BIRN's Life in Kosovo TV show on the conditions in courts and prosecution offices:
http://www.jetanekosove.com/advCms/#id=1274,9055982

See the video report from BIRN's Life in Kosovo TV show on the safety of judges and prosecutors:
http://www.jetanekosove.com/advCms/#id=1274,9218503

The decision of this judge was also confirmed twice during the appeals process. Apart from defaming and
damaging the reputation of this judge, she was not even provided the slightest protection or support by state
institutions. The Press Council of Kosovo, with whom the judge, Makifete Saliuka, logged her complaint against
the Kosova Sot daily newspaper, decided in her favour saying that “Makifete Saliuka wrote a response to Kosova
Sot on April 26, 2010, explaining about the legal dispute, but the newspaper has failed to publish her reaction to
date, thus violating Article 4 of the Press Code, which provides for the right to response for the benefit of full
information. Also, the Council found that Chapter 2 of the Code on reporting the truth was violated, as the other
party was not granted the right to express herself. In conclusion, it was found that the case had elements of a
conflict of interest because the injured employee was working for this company.”
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VI.  WORKING CONDITIONS FOR JUDGES AND PROSECUTORS

Even though the judiciary is considered to be one of the weakest, least efficient and most corrupt

systems in Kosovo, it should be mentioned that judges and prosecutors do not have suitable

working conditions. The lack of premises, office space, vehicles, storage, computers, and

sometimes even printing paper, are only a few of the many obstacles faced by legal officials on a

daily basis.
While officials from other institutions are accommodated in premises in compliance with

international standards, in some of Kosovo's prosecution offices none of the prosecutors even

have their own offices. Officials are expected to conduct investigations and exercise their other

functions in office spaces shared with their administrative staff. Therefore, when defendants are

being questioned by prosecutors, the other employees sharing the office must either leave the

office or wait outside in the hall, unless the prosecutor questions them in the presence of the

others.
Along with the lack of appropriate office space, the safety of judges and prosecutors threatened

and assaulted by defendants and plaintiffs remains a concern in Kosovo's judiciary. Thus far,

nothing has been done on this issue. Indeed, in some cases of assault against judges and

prosecutors, the process of identifying the perpetrators has not even started. It is worrying that

adequate safety provisions for officials are not provided even after they are assaulted or

threatened, while the competent authorities do not react at all.
For example, a judge from Prishtina Municipal Court sustained serious bodily injuries in an

assault by several 'unknown' assailants outside the court building following her decision over a

property dispute case in 2006. No procedures against the perpetrators who have been initiated

yet. The same judge, after announcing a decision in a case regarding a daily newspaper which was

obliged to compensate an employee for injuries sustained in the printing house, was harassed

with front page articles on this newspaper for eight consecutive days without an opportunity to

make a public response about the case.
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Besides assaults and threats after working hours, judges and prosecutors are threatened and even

assaulted inside their places of work.
Although state judiciaries are recognised as having equal authority to the legislative and executive

branches of government, in terms of salaries, legal officials receive far less than executive and

legislative officials. Although the Draft Law on Courts, due to enter into force in January 2011,

foresees an equalisation of judges' salaries with those of government ministers , the Article

governing remuneration is only expected to enter into force in 2013.
Some legal officials believe they cannot attain a suitable standard of living on their current

salaries. One judge appointed to the Supreme Court had to resign after calculating that he would

not be able to cover travel expenses on his salary, even though such a position should be the

highest paid and most privileged position in the judiciary. Also, there are a number of current

judges who have stated that they will resign if their salaries are not increased soon.
The current salary schemes for judicial officials are as follows:
The President of the Supreme Court in Kosovo earns 644 per month, while his counterpart in

Montenegro earns 1,700, in Albania $1,800, and in Serbia 2,000.
Kosovo's Supreme Court judges earn 600 per month; the presidents of Prishtina Commercial

Court and all district courts earn 558 per month; Prishtina Commercial Court and all district

court judges earn 515 per month; presidents of municipal courts earn 472 per month; and

municipal court judges earn 429 per month.
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For example, in Gjilan municipal prosecution office, no prosecutor has their own office, with two or more
prosecutors co-located in offices with administrative staff.

See the video report from BIRN's Life in Kosovo TV show on the conditions in courts and prosecution offices:
http://www.jetanekosove.com/advCms/#id=1274,9055982

See the video report from BIRN's Life in Kosovo TV show on the safety of judges and prosecutors:
http://www.jetanekosove.com/advCms/#id=1274,9218503

The decision of this judge was also confirmed twice during the appeals process. Apart from defaming and
damaging the reputation of this judge, she was not even provided the slightest protection or support by state
institutions. The Press Council of Kosovo, with whom the judge, Makifete Saliuka, logged her complaint against
the Kosova Sot daily newspaper, decided in her favour saying that “Makifete Saliuka wrote a response to Kosova
Sot on April 26, 2010, explaining about the legal dispute, but the newspaper has failed to publish her reaction to
date, thus violating Article 4 of the Press Code, which provides for the right to response for the benefit of full
information. Also, the Council found that Chapter 2 of the Code on reporting the truth was violated, as the other
party was not granted the right to express herself. In conclusion, it was found that the case had elements of a
conflict of interest because the injured employee was working for this company.”

While the leading prosecutor was making his final statement in a trial under case P.nr.132/08 in Gjilan District
Court on October 7, 2010, he was physically assaulted by the defendant, who was accused of aggravated murder.
The assault, which resulted in injury, occurred in the presence of the trial panel and over 60 other people in the
courtroom, including a BIRN monitor.

Pursuant to Article 28 of the Draft Law on Courts: “The salary of the President of the Supreme Court is equal
to the salary of the Prime Minister; the salary of a Supreme Court judge is equal to the salary of a government
minister; the salary of the President of the Court of Appeals is equal to the salary of Supreme Court judges; the
salary of the President of the Basic Court is equivalent to the salary of judges in the Court of Appeals; and the
salary of Basic Court judges is not less than 70% of the salary of the President of the Basic Court.”

See the following  video report from BIRN's Life in Kosovo TV show about the conditions for judges and
prosecutors, in which a prosecutor claims that he cannot pay his bills on the salary he receives:
http://www.jetanekosove.com/advCms/#id=1274,9055982

See the following video report from BIRN's Life in Kosovo TV show:
http://www.jetanekosove.com/advCms/#id=1274,9565668

See the following video report from BIRN's Life in Kosovo TV show on judges' salaries:
http://www.jetanekosove.com/advCms/#id=1274,11154695
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With such salaries, judges cannot be expected to give greater commitment towards their

profession; on the contrary, the message given by the government is that the profession is not

important.
It is clear that the increase of salaries is not taking effect due to a lack of political will and because

the judiciary is not a political priority, rather than as a result of 'budgetary restrictions' as some

Assembly members and government argue.
While salary increases in the education sector (with nearly 32,000 employees), the health sector

(13,000 employees), or the police force (nearly 8,000 employees) could cause huge budgetary

implications for Kosovo's government, the judiciary and prosecution services employ less than

300 people. This indicates that if the salaries of all 300 officials were to increase by 500, the total

increase would be less than 2 million per year.
If only 2 million a year were taken from the funds allocated to the Ministry of Transport – which in

2009 had a total budget of 160 million – and given to the judiciary, judges and prosecutors

could no longer justify a weak judiciary because of low salaries.
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This investigation took place in October 2009, and therefore falls within the timeframe of this report.
See the following  video report from BIRN's Life in Kosovo TV show about nepotism in this court:

http://www.jetanekosove.com/advCms/#id=1274,11681300
Drawn from comments at a roundtable organised by BIRN on May 18, 2010.
See the following video report on conflicts of interest from BIRN's Life in Kosovo TV show:

http://www.jetanekosove.com/advCms/#id=1274,6485299
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VII. NEPOTISM, CONFLICTS OF INTEREST AND JUDICIAL
MISCONDUCT

Besides delays and discrepancies in its processes, Kosovo's judiciary continues to be damaged

by serious legal violations committed by judges and prosecutors themselves, including

nepotism in courts, conflicts of interest and judicial misconduct by the heads of the institutions.

BIRN has investigated some such cases and exposed them in TV reports shown on the weekly TV

debate show, Life in Kosovo. The following are some of these cases.
According to the Code of Ethics for judges and lay judges, a judge or a lay judge has the following

amongst their principal responsibilities: “b) avoid any kind of potential conflict of interest based

on family relations, social or other professional or financial relations.”
Although BIRN did not monitor Malisheva Municipal Court as part of this project, the attention of

a BIRN journalist investigating another story in the town had their attention drawn to it. The court

normally – and officially – has three judges, but at this time, one was on long-term sick leave. The

other two judges were related to each other as father-in-law and son-in-law, posing an obvious

obstacle for any possible judicial proceedings against relatives or family friends of the judges.

One of them, the acting president of the court, also hired his brother as a personal driver.
Taking into consideration the family connections between staff at this court, decisions made by its

judges could easily be partial. There are ongoing judicial proceedings against the acting

president of the court for rendering unlawful decisions. While the KJC has been informed about

the case, it did not release a statement to BIRN's team during the period. In defence, Vahid

Limani, a KJC representative, stated at a BIRN roundtable that the court had been operating with

only two judges at that time only because of the other being on medical leave.
Some employees at Gjilan Municipal Prosecution Office have also been assigned to work as lay

judges in Gjilan's municipal and district courts. More specifically, one administrator at the

municipal prosecution office also works as a lay judge at the municipal court, and another works

as an interpreter in the prosecution office and as a lay judge in the district court. This constitutes a

conflict of interest, as those involved in investigating cases can be the same as those taking part in

court proceedings. Despite this, and the fact that KJC officials admit this is a conflict of interest,

neither of the employees' superiors have taken any action. Nonetheless, following the

broadcasting of a report prepared by BIRN's monitoring team, one of the employees at the

municipal prosecution office resigned from his position as a lay judge in Gjilan Municipal Court,

although the other has continued in both positions. This suggests that only some supervisors

respect the law, even when such problems are made public.
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See the following  video report from BIRN's Life in Kosovo TV show:
http://www.jetanekosove.com/advCms/#id=1274,11681099 (This case was also discussed in a debate on a later
show, available at http://www.jetanekosove.com/advCms/#id=1310,6481422)

Information provided by BIRN source.
See the following  video report from BIRN's Life in Kosovo TV show:

http://www.jetanekosove.com/advCms/#id=1274,10621205
Watch the report broadcast in BIRN's Life in Kosovo TV show:

http://www.jetanekosove.com/advCms/#id=1274,11830657
See the following  video report from BIRN's Life in Kosovo TV show:

http://www.jetanekosove.com/advCms/#id=1274,11825787
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BIRN also investigated a potential case of judicial misconduct in Prishtina District Court. After the

trial panel issued a ruling extending the defendant's detention on remand, the president of the

court overruled and, breaking regular judicial procedure, released the defendant. Investigations

into judicial misconduct by the president of Prishtina District Court had been initiated at the time

of writing and, following the release of findings by the Office of the Disciplinary Counsel, the case

was forwarded to Prizren Prosecution Office for further processing.
Another case of misconduct detected in Prishtina District Court was the end of a defendant's

detention on remand in a trial under case P.no.212/09. The president of this court terminated the

detention on remand for one defendant while extending those of four other defendants involved in

the same case. The ruling in this case read: “...the grounds for further detention on remand

ceased to exist”, without indicating any reason why that was so. BIRN's investigation discovered

that the defendant's sister had influenced the president of Prishtina District Court to end her

brother's detention.
Besides cases of judicial misconduct reported this year, BIRN also reported on several cases of

judicial corruption in last year's report. It is worth mentioning that none of those judges involved in

these violations – namely exercising influence in cases involving relatives and receiving bribes –

have been suspended or removed from office, nor punished by the competent authorities. The

following are some of the cases reported some time ago, some still pending, while others have

already been closed.
A case involving the president of Gjilan District Court was described in BIRN's 2009 court

monitoring report and a TV report broadcast on June 26, 2008, following his attempts to

influence the prosecution authorities over a drug trafficking case involving his friend. The case

was followed by the initiation of investigations against the court president by the Office of the

Disciplinary Counsel, which found that misconduct had occurred. However, at the time he was

supposed to appear before the Disciplinary Committee, the president of Gjilan District Court

resigned from the judiciary, and his resignation was immediately approved by the KJC. However,

the KJC's approval of his resignation also discharged him from all liability, and left him free to work

in other legal occupations, including being a lawyer. This suggests that Kosovo's judiciary, and

even the KJC, are more interested in accommodating employees when their involvement in

flagrant corruption is clearly made public, rather than disciplining them and setting an example to

others. Another case reported in last year's monitoring report and broadcast on Life in Kosovo on

May 29, 2008 concluded in a similar way. A judge from Prishtina Municipal Court, together with
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the lawyer of one of the parties in a dispute, had falsified ownership documents for an apartment.

The Office of the Disciplinary Counsel initiated and concluded investigations against this judge

but the case has remained within the KJC's Disciplinary Committee, which prefers to keep it as a

'stayed' case, rather than make a decision.
The case of a judge from Prishtina District Court who rendered a court decision without bringing

the case to court was examined in last year's monitoring report and broadcast on Life in Kosovo on

October, 29 2008. In this case, BIRN discovered 100 in the judge's case file. The Office of the

Disciplinary Counsel has conducted investigations into this, but the Disciplinary Committee had

not taken a decision at the time of writing.
The Office of the Disciplinary Counsel is tasked with conducting investigations into all legal

violations and so-called 'judicial misconducts' by judges and prosecutors. If it finds that

violations have been committed, the Office drafts a report and forwards the case on to the KJC

Disciplinary Committee for a final decision. Between 2001 and 2008, 144 cases of judicial

misconduct or corruption by judges and prosecutors were reported to the Disciplinary

Committee, out of which only 88 have concluded with final decisions; the other cases are awaiting

review. In 2009 alone, 118 cases of misconduct by judges or prosecutors were reported to the

Disciplinary Committee.

€

See the following video report from BIRN's Life in Kosovo TV show:
http://www.youtube.com/watch?v=cza8DjANgEE

See the following  video report from BIRN's Life in Kosovo TV show:
http://www.jetanekosove.com/advCms/#id=1274,10795312
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VIII.  PUBLICATION OF MONITORED CASES

The monitoring team prepared video reports on the aforementioned cases and others investigated

during the monitoring period. These were broadcast as part of BIRN's TV debate show, Life in

Kosovo. Over the period, three full debates were prepared and broadcast, as well as 25

investigative reports. Three of the broadcast reports relate to the positive cases in the area of

judiciary.

“Misuse of court decisions by the President of Prishtina District Court”, broadcast on July 9,

2009: http://www.jetanekosove.com/advCms/#id=1274,11681099
“Conflict of interest in the prosecution office and courts in Gjilan”, broadcast on July 9, 2009:

http://www.jetanekosove.com/advCms/#id=1274,6485299
“Disputed apartment”, broadcast on September 24, 2009:

http://www.jetanekosove.com/advCms/#id=1274,6745653
“Nepotism in Malisheva Municipal Court”, broadcast on October 29, 2009:

http://www.jetanekosove.com/advCms/#id=1274,11681300
“Fines imposed on lawyers”, broadcast on January 14, 2010:

http://www.jetanekosove.com/advCms/#id=1274,8753734
“Law on Witness Protection”, broadcast on January 14, 2010:

http://www.jetanekosove.com/advCms/#id=1274,8753234
“Bar Exams”, broadcast on January 14, 2010:

http://www.jetanekosove.com/advCms/#id=1274,8754462
“Failure by prosecutors to prepare for trials”, broadcast on January 21, 2010:

http://www.jetanekosove.com/advCms/#id=1274,8911515
“Working conditions for prosecutors and judges”, broadcast on January 28, 2010:

http://www.jetanekosove.com/advCms/#id=1274,9055982
“Safety of judges and prosecutors”, broadcast on February 4, 2010:

http://www.jetanekosove.com/advCms/#id=1274,9218503
“Mitrovica courts for two years in exile”, broadcast on February 11, 2010:

http://www.jetanekosove.com/advCms/#id=1274,9392456
“Withdrawal of a judge from the Supreme Court”, broadcast on February 18, 2010:

http://www.jetanekosove.com/advCms/#id=1274,9565668
Interview with Hasan Preten, director of the Anti-Corruption Agency, broadcast on February 18,

2010: http://www.jetanekosove.com/advCms/#id=1278,9564545
“Non-execution of court cases”, broadcast on February 25, 2010:

http://www.jetanekosove.com/advCms/#id=1274,9749097
“Lack of CMIS functioning”, broadcast on March 4, 2010:

Reports broadcast as part of Life in Kosovo:
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http://www.jetanekosove.com/advCms/#id=1274,9927937
“Prishtina District Court with three prosecutors only”, broadcast on March 11, 2010:

http://www.jetanekosove.com/advCms/#id=1274,10101444
“Types of punishments imposed by municipal courts”, broadcast on March 18, 2010:

http://www.jetanekosove.com/advCms/#id=1274,10273635
“How the accused defend liberty”, broadcast on April 1, 2010:

http://www.jetanekosove.com/advCms/#id=1274,10621205
“Functioning of the Disciplinary Committee”, broadcast on April 8, 2010:

http://www.jetanekosove.com/advCms/#id=1274,10795312
“Publication of the list of corrupt personalities”, broadcast on April 22, 2010:

http://www.jetanekosove.com/advCms/#id=1274,11155168
“Draft Law on Courts”, broadcast on April 22, 2010:

http://www.jetanekosove.com/advCms/#id=1274,11154695
“Failure to comply with court decisions”, broadcast on April 22, 2010:

http://www.jetanekosove.com/advCms/#id=1274,11154839

“Announcements of annual leave schedules in Gjilan Municipal Court” (top story), broadcast

on August 20, 2009: http://www.jetanekosove.com/advCms/#id=1277,6414669
“Increasing the efficiency of courts” (top story), broadcast on September 24, 2009:

http://www.jetanekosove.com/advCms/#id=1277,6745897
“Digitalisation of archives in courts” (top story), broadcast on October 14, 2009:

http://www.jetanekosove.com/advCms/#id=1277,7099982

“Judicial system reform”, broadcast on July 9, 2009:

http://www.jetanekosove.com/advCms/#id=1310,6481422
“Vetting process for judges and prosecutors”, broadcast on February 25, 2010:

http://www.jetanekosove.com/advCms/#id=1310,9753723
“Levels of corruption in Kosovo”, broadcast on March 18, 2010:

http://www.jetanekosove.com/advCms/#id=1310,10271701

Top stories on judiciary broadcast as part of Life in Kosovo

Debates on the judiciary broadcast as part of Life in Kosovo
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IX.  IMPACT OF BROADCASTS

a) Following the “misuse of court decisions by the President of Prishtina District Court”

report on July 9, 2009, investigations started into the president of this court, who was suspected

of being involved in corruption.

b) The report on “conflicts of interest in justice institutions”, also broadcast on July 9,

2009, in which officials from Gjilan municipal public prosecution office were revealed to also be

working in municipal and district courts, had an immediate impact. One of the officials, who was

working in both the prosecution office and a court, resigned immediately from her position in the

court after the report was broadcast and now works in the prosecution office only.

c) Following the report on “working conditions for judges and prosecutors”, broadcast on

January 28, 2010, which included concerns about the lack of vehicles for courts, the KJC

allocated an extra 10,000 Jeep to Prizren District Court. This court had requested a car from KJC

several times in the past but their request had not been granted.

d) The broadcast of a report about the case of a “disputed apartment” on September 24,

2009, was followed by the rapid scheduling of a hearing, even though no hearing had been

scheduled for two years prior. Since that time, several more hearings have been held.

e) Bar Exams have not been held in Kosovo for two years (since February 2008), as the

Commission that was supposed to conduct the exams had not been established because to the

Ministry of Justice's proposed Commission members did not meet the necessary criteria.

Following the report on “Bar Exams” broadcast on January 14, 2010, the Commission was

established and the first round of exams were held on 29-30 March and 9-10 April, 2010.

f) Immediately after the broadcast of the “Prishtina District Court with three prosecutors

only” report on March 11, 2010, an additional prosecutor was sent to this prosecution office from

Ferizaj Municipal Prosecution Office.

g) The weekly presentation of statistical data in the 'Justice in Kosovo' section of Life in

Kosovo also had an impact. The newly elected Supreme Court President, Fejzullah Hasani, issued

an Administrative Instruction on March 4, 2010 ordering all judges to wear robes during trials.

Robes were hardly ever worn at that time.

€
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X.  RECCOMANDATIONS

Reccomandation for the parliament of Republic of Kosovo:

Reccomandations for the government of Republic of Kosovo.

Reccomandations for Kosovo Judicial Council

The Parliamentary Comittee on Legislation and Judicial should initiate the promulgation of the

legislation in the field of justice and should implement its monitoring.
Kosovo Parliament should engage the civil and academic society in improving the quality of this

draft legal acts.
Kosovo Parliament should monitor the implementation of European Partnership Action Plan on

Kosovo, especially sections referring to justice and the judicial system.
To monitor the implementation of legilsation in the field of justice in Kosovo.
To monitor the implementation of human rights standards and the European Convention of Human

Rights.
To pass the Law on Judicial Council as soon as possible.
To pass the Law on Public Prosecution.
To pass the Law on Kosovo Prosecutorial Council.

Government should prepare the Draft Law on Contracts and Torts.
Government should amend the Law on Execution Procedure.
The Ministry of Internal Affairs should establish the Judicial Police.
Goverment should guarantee transparency in compiling the legislation.
Government shoud provide a larger budget in compliance with KJC demands.
The government should increase the financial support for the construction of better work

premises for the members of court.
The government should improve the safety conditions of the judges and the prosecutors.
The government should provide funds for Witness Protection Programme.
The government should coordinate contributions from different donors in the field of rule of law.

Kosovo Judicial Council should oblige the courts to procede the cases in accordance with the

electronic registration system.
The judging panel should inform the head prosecution whenever the prosecutor assigned on duty

does not attend the hearing.
The head of the court should not allow the discrepancy between the solved cases by each judge.
Kosovo Judicial should better manage the statistics, especially the statistics of the punishment

imposed by the courts.
Kosovo Judicial Council should ensure that the administration of the judiciary, manage human
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resources accordingly with the managerial system in courts level.
Kosovo Judicial Council should be active in the process of preparing the legal infrastructure in

accordance with Kosovo Constitution and the reccomandation of European Council.
Kosovo Judicial Council should set up strict rules which prohibits the usage of communication

devices, such as mobile phones inside the premises of institutions of judiciary.
Kosovo Judicial Council should ensure that the hearings are held in the courtrooms and not in

judges offices.
Courts should always provide proper translation for parties in the proceedings, as one of the main

principles in the judicial procedure.
Kosovo Judicial Council shoud set up the system of posting the schedules of the hearings in the

notice boards.
Kosovo Judicial Council should harmonize the system of informing the puclic about court

hearings held by EULEX and local judges.
Kosovo Judicial Council should ensure that administrative orders are respected by the courts.

Kosovo Supreme Court establish rules and appropriate punishment policy .

In a case where the judge has abused his/her official duties, the Kosovo Police should; by the

order from the prosecutors, investigate other solved or unsolved cases.
Kosovo Police should establish the Judicial Police within the Law on Police.

Reassesment of the judge and the prosecutors should be transparent and without delays and

deficiencies.
Donors should continue to give donations to the judicial system. However, the donors should also

respect the deadlines and obligations which these projects require.
Donors should support the building of facilities, for example rooms for protected witnesses.
Donors should assist in transforming all the existing courts into model courts.
Donors should assist KJC in creating human resources.

Reccomandations for the Kosovo Supreme Court

Reccomandations for Kosovo Police

Reccomandations for the donors:
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LIST OF ABBREVIATIONS

APPENDIX

BIRN – Balkan Investigative Reporting Network

CCK – Criminal Code of Kosovo

CMIS – Court Management and Information System

CPCK – Criminal Procedure Code of Kosovo

EULEX – European Union Rule of Law Mission in Kosovo

KJC – Kosovo Judicial Council

LCP – Law on Contested Procedure

SKJC – Secretariat of Kosovo Judicial Council

ANNEX 1- Number of cases adjudicated by each judge

ANNEX 2- Types of punishment imposed at municipal courts

ANNEX 3- General monitoring statistics (questionnaires)

ANNEX 4- Monitoring statistics by municipality
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Ukë Muçaj*
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Hëzër Duja
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Table 1-6: Prizren Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:
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Table 1-7: Peja Municipal Council

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:
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Table 1-8: Ferizaj Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:
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Note: Criminal judge Isak Neziri died in June 2009.
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Table 1-9: Vushtrri Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:

Note: Gani Avdiu, Shadije Gërguri and Xhevdet Abazi were
delegated by Mitrovica Municipal Court.
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Table 1-10: Podujeva Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:

Note: Shaban Ganiu died in March 2009
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Table 1-11: Lipjan Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:

Note: From October 1 to December 31, 2009, Gani Zabeli was delegated to Prishtina District Court
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Table 1-12: Istog Municipal Court

The number of cases adjudicated by type of case by each judge between January and

December 2009, compared to the same period for 2008:

Note: The judge Ramadan Shatri (court president), has not worked at
all during August 2009, due to a family issue.
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TYPES OF PUNISHMENT IMPOSED AT MUNICIPAL COURTS

(Note: These statistics cover only those courts that published statistics)

Table 2-1: Punishments imposed by Peja Municipal Court in 2009

Imprisonment
Fine
Suspended sentence
Other
Total

11
53
654
12
730

Table 2-2: Punishments imposed by Prizren Municipal Court in 2009

51
243
447
0
741

Imprisonment
Fine
Suspended sentence
Other
Total
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Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-4: Punishments imposed by Ferizaj Municipal Court in 2009

Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-3: Punishments imposed by Gjilan Municipal Court in 2009

35
526
191
13
765

47
305
147
0
499
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Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-6: Punishments imposed by Vushtrri Municipal Court in 2009

Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-5: Punishments imposed by Deçan Municipal Court in 2009

49
115
87
0
251

29
44
64
7
144



75

MONITORING THE COURTS

Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-8: Punishments imposed by Klina Municipal Court in 2009

Imprisonment
Fine
Suspended sentence
Other
Total

Table 2-7: Punishments imposed by Istog Municipal Court in 2009

7
172
6
0
185

0
111
16
0
127
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General monitoring statistics (questionnaires)

Table 3-1

Table 3-2: Court level
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Table 3-3: Was the hearing posted on the court's notice board?

Table 3-4: Did the hearing start on time, was it delayed, or was it not held at all?

Table 3-5: Did the hearing start on time or was it delayed? (Hearings not held exc.)
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Table 3-6: If the hearing was delayed or postponed, what was the reason?

Table 3-7: Where was the hearing held?
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Table 3-8: Was the trial panel composed according to the rules?

Table 3-9: Were robes worn during the hearing?
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Table 3-10: Did audiovisual recording of the hearing take place?

Table 3-11: Were statements given properly by participants?
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Table 3-12: Were the parties fairly (equally) treated by officials?

(i.e. the presiding judge and, in civil cases, the lawyers of both parties; in criminal cases,
the defence counsel and the prosecutor)

Table 3-13: To what extent were the lay judges proactive during the hearing?
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Table 3-14: Were telephones used during the hearing?
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Monitoring statistics by municipality

Table 4-1: Was the hearing posted on the court's notice board?

Table 4-2: Did the hearing start on time, was it delayed, or was it not held at all?
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Table 4-3: Did the hearing start on time or was it delayed? (Hearings not held exc.)

Table 4-4: If the hearing was delayed or postponed, what was the reason?
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Table 4-5: Where was the hearing held?

Table 4-6: Was the trial panel composed according to the rules?
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Table 4-7: Were robes worn during the hearing?

Table 4-8: Did audiovisual recording of the hearing take place?
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Table 4-9: Were statements given properly by participants?

Table 4-10: Were the parties fairly (equally) treated by officials?

(i.e. the presiding judge and, in civil cases, the lawyers of both parties; in criminal cases,
the defence counsel and the prosecutor)



91

MONITORING THE COURTS

Table 4-11: To what extent were the lay judges proactive during the hearing?

Table 4-12: Were telephones used during the hearing?
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